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LIABILITY BANK PAYING FRAUDULENTLY 
OBTAINED CHECK 


Where bank pays check bearing forgery the payee’s indorse- 
ment, cannot charge the amount against the account the drawer. 
The bank under obligation pay out.a depositor’s balance 
strict conformity with his orders. And paying forged indorse- 
ment does not meet this requirement. 

This rule applies case where the payee named check 
fictitious non-existent, the drawer being ignorant that fact, and 
the indorsement forged person who obtained the check fraudu- 
lently from the drawer. 

Such situation arises where person fraudulently represents that 
the agent another for the purpose securing loan, obtains 
check payable the supposed borrower upon giving forged security 
and forges the payee’s indorsement the check. such the 
bank will liable the depositor pays the check. The fact that 
the person whom the pretends represent not living 
the time purely fictitious character created the agent does 
not alter the drawee bank’s responsibility. 

The rule above expressed was applied the Supreme Court Iowa 
recent decision, Central State Bank, 211 Rep. 
542. this case appeared that the plaintiffs had funds deposit 
the defendant bank. person named Halverson gained the confidence 
one the plaintiffs, Peter and represented that 
(Halverson) had client who wished borrow money the security 
mortgage real estate. agreed make the loan and 
thereafter Halverson delivered him note and mortgage purporting 
executed Kutsman and his wife. thereupon 
gave Halverson check for the amount the loan payable 
Kutsman. Halverson indorsed the names Kutsman and himself 
the check and deposited his account bank which was 
from the drawee bank. appeared that this was one 


number transactions which Halverson fraudulently secured 


from the plaintiffs. was held, under the rule stated, that the bank 
was liable the plaintiffs for the amount the loss sustained the 
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plaintiffs. The bank contended that was protected from liability 
the Negotiable Instruments Law which provides follows: 


drawer drawing the instrument admits the existence the 
payee and his then capacity indorse, and engages that due present- 
ment the instrument will accepted paid, both, according its 
tenor, and that dishonored, and the necessary proceedings 
dishonor duly taken, will pay the amount thereof the holder, 
any subsequent indorser who may compelled pay it.’’ 


The court answered, however, that this section not intended for the 
benefit the drawee bank, but rather for the protection the holders 
paper case the drawee refuses pay. more simple answer 
the bank’s agreement would seem that, even though the drawer 
check does admit the existence the payee and his 
indorse, does not admit the right any other person indorse the 
payee’s name without authority. 

When paid checks are returned bank its the 
depositor under obligation examine the checks for forged in- 
dorsements. The reason that not presumed know the hand- 
writing payees named his checks. But, also held that the 
depositor negligent failing discover forged indorsement and 
report the bank and the bank sustains loss result such 
negligence the bank wlll excused from liability the matter. 
the present case, there were circumstances which might regarded 
sufficient put upon inquiry Halverson’s integrity. 
Among other things, appeared that, prior the discovery the 
fraud herein, had given Halverson check for $4.00 which, 
when paid the bank, had been raised $400. The trial court, how- 
ever, failed submit the question the plaintiffs’ negligence the 
jury. For this error judgment favor the plaintiffs was reversed 
and new trial granted. 


NOTIFYING BANK PAYMENT FORGED INDORSEMENT 


most the states there statute which absolves drawee bank 
from liability paying ‘‘a forged check unless the depositor 
gives notice the bank within specified time after the check 
returned him. The time allowed varies the different states. The 
maximum allowance two years found Vermont, while North 
Dakota and Oregon allow but thirty days. most the other states, 
having statutes this kind, the time allowed six months one 
year. 

The Iowa statute gives the depositor six months, after the return 
the check which give notice the bank. the 
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decision referred the preceding article Central 
State Bank) the question was raised whether this statute would apply 
the case check bearing forged indorsement, whether its 
effect should confined checks bearing forgery the drawer’s 
signature. holding that the statute has application check 
bearing forged indorsement, the court said: 


section was the time the check question was 
section 1889a, Code supplement 1913. claimed ap- 
pellee’s cause action barred under this statute. Prior the 
enactment the statute, had held, German Savings Bank Bank, 
101 Ia. 530, Rep. 769, that depositor was under duty 
the bank the genuineness indorsement. said: 

check was returned with apparent genuine indorsement 
Quinlan. The fact that intervener had paid the money thereon, and 
presumably had satisfied itself that the indorsement Quinlan was 
genuine, was duty bound do, was further reason why plain- 
tiff should not, the absence knowledge the contrary, have con- 
cerned itself the genuineness the indorsement Quinlan’s 
name thereon. Furthermore, the plaintiff owed duty the defend- 
ant, the intervener, the genuineness the indorsement 
Quinlan.’ 

The statute does not, think, change this rule respect the 
genuineness the signature indorsers. The indorsement part 
the check made the drawer, although is, course, contemplated 
that the payee must indorse it. But, since the maker not required 
know the signature the payee, and has right issue the check 
payable the order one unknown him, relying the bank 
pay only accordance with his direction, forged indorsement does 
not make the check ‘forged check’ within the meaning the statute. 
Union Tool Co. Bank, 192 Cal. 40, 218 Pae. Rep. 424, cited 
appellant, there was, addition forged indorsement, alteration 
the face the check. are the opinion the action not barred 


MORTGAGE SECURE LOAN FROM DEPOSITOR HELD 
VALID 


Under the laws Louisiana, bank has authority pledge its 
assets secure depositor against loss the deposit. may, how- 
every, give security for money borrowed, provided the loan made 
pursuant resolution the board directors; and this even 
though the money borrowed from depositor and paid the bank 
with check drawn against the deposit. This was decided the 
Supreme Court Louisiana the recent case Carter Brock, 110 
So. Rep. 71. 

this case appeared that the plaintiff was depositor the 
Sibley State Bank and that September 14, 1922, his deposit balance 
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was excess $4,000. The bank, which was small and need 
money, was apparently apprehensive that the plaintiff might withdraw 
his deposit. therefore made proposition borrow $2,500 from 
the plaintiff, which proposition the plaintiff acceded. The plaintiff 
thereupon drew his check against the deposit for $2,500 and delivered 
the resolution the board directors was passed 
this time but subsequently the loan was extended and resolution 
authorizing the transaction was then passed. note secured 
mortgage real estate, which was attached certified copy the 
resolution, was delivered the plaintiff. The bank subsequently failed 
and the defendant, state bank commissioner, took over its affairs. 

The check which the plaintiff gave the defendant was not 
evidence for the reason that the plaintiff had destroyed the check 
accordance with his custom destroy the beginning each year 
the checks issued him during the preceding year. And appeared 
that, while the check was charged against the plaintiff’s account the 
day the loan, the records the bank also disclosed entry pur- 
porting show deposit for $2,500 per cent. interest the 
same day. 

The court held, nevertheless, that the transaction was loan and 
not deposit and that the plaintiff was entitled enforce the mort- 
gage. the opinion the court said: 


the absence statute authorizing it, bank has authority 
pledge mortgage its assets, any them, secure depositor for 
the amount, any part thereof, deposited him with the bank. 
Commercial Bank Trust Co. Citizens’ Trust Guaranty Co. 
West Virginia, 153 Ky. 566, 156 160, 950 
Ann. Cas. 1915C, 166. this state, and think properly so, there 
law authorizing bank grant mortgage pledge for such 
purpose. The law this state, however, permits bank, organized 
under its laws, borrow money and pledge hypothecate its assets 
secure the loan, but prohibits the bank or, which the same thing, 
any officer thereof from doing save pursuant resolution the 
bank’s board directors, duly entered upon its minute book, specifying 
the maximum amount borrowed from any one bank person, 
well the maximum amount collateral pledged therefor. Act 
Ex. Sess. 1921, Sibley State Bank Exchange Nat. Bank, 
159 La. 214, 105 So. 294; Thomas Marine Bank Trust Co., 157 
La. 459, 102 So. 524. 

bank cannot pledge mortgage any its assets 
secure depositor for the amount deposited with him, for any 
part thereof, necessary for us, under the issues this case, 
decide whether the mortgage was given secure loan deposit. 

can serious question that plaintiff drew check the 
bank for $2,500, the amount which says lent the bank, the day 
upon which testifies made the loan, wit, September 14, 1922, 
for, addition other evidence that effect, the books the bank 
show that his account was charged that day with check for that 
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amount. However, the books also disclose entry under the same date 
which purports show that that day plaintiff deposited with the 
bank $2,500, bear per cent. interest. The bank commissioner and 
the liquidator point this entry showing that plaintiff did not 
lend the money the bank, but merely changed the $2,500 from one 
account another. 

our view, this entry does not reflect the truth. deposit slip 
shown disclosing that plaintiff made deposit that amount 
that day any other. does not appear that this account was ever 
rendered plaintiff. The entry not only direct conflict with 
plaintiff’s evidence, but conflict with the resolution the board 
directors, declaring that the bank had borrowed the money, and also 
conflict with the evidence the attorney, who represented the bank 
that time, whose evidence leads the conclusion that the transaction 
was loan and not deposit. also may observed that the cashier 
the bank, who negotiated the transaction, and who, may here 
said, died before the trial this case, was present the meeting 
member the board that passed the foregoing resolution, and 
apparently—in fact, may said with reasonable certainty—voted 
for it. Our conclusion that the evidence mentioned outweighs and 
overcomes the entry showing the deposit interest.’’ 


THE CALIFORNIA BRANCH BANKING DECISION 


The laws California permit state wide branch banking, but there 
vested the superintendent banks certain discretion the 
matter opening branches. Section the California Bank Act 
(1909) provides that branch shall opened without the written 
approval the superintendent banks, ‘‘which written approval may 
given withheld his and shall not given him 
unless has ascertained his satisfaction that the public convenience 
and advantage will promoted the opening such branch office.’’ 

There are two methods which bank California may ordinarily 
acquire branch: First, the purchase of, merger with, exist- 
ing bank, and second, the establishment new branch place 
where bank theretofore existed. Branches acquired the second 
method are frequently referred California ‘‘de (new) 
branches. 

1921, Mr. Jonathan Dodge, the time superintendent 
banks, established the following rule with reference novo branches: 


branch any bank shall created any locality other than 
the city locality which located the principal place business 
such bank, except purchase consolidation merger with 
existing bank such city locality which desired create 
establish such branch bank, unless the superintendent banks, 
his shall find that the public convenience and advantage 
require 
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The establishment this rule was held valid exercise 
the discretionary power vested the superintendent banks the 
California Bank Act the recent decision the Supreme Court 
California, Bank Italy Johnson, Superintendent Banks, 251 
Pac. Rep. 784. 

The petitioner this case, Bank Italy, has its main office 
San Francisco. the time when this proceeding was started, the peti- 
tioner operated branch banks sixty-two California cities and 
towns outside the city and county San Francisco. Six these 
branches were located the city Los Angeles. The petitioner applied 
the state banking department for permits establish two new 
branches the city Los Angeles, one North Spring Street and 
Sunset Boulevard, and the other the building the Women’s 
Athletie Club, 833 South Flower Street. The petition was denied the 
superintendent banks under the novo rule above referred to, 
appearing that the branches which the petitioner wished establish 
would points where bank had theretofore been located. 

The petitioner made the point that, while section the Act 
provided that permit open branch should not issued unless 
the superintendent was satisfied that convenience and advantage 
will thereby, the rule established the banking depart- 
ment that branch should located outside the parent city, 
except consolidation merger unless the superintendent should 
find that convenience and advantage required it.’’ The court 
held, however, that different meanings and constructions could not 
attached the words ‘‘promoted’’ and ‘‘required’’ used the 
statute and the department rule, bring the rule conflict 
with the statute. was held that the rule was valid 
one and that there was abuse discretion the part the bank- 
ing department refusing the petitioner’s application for permission 
establish the two branches question. 

the opinion the court said: 


the rule the face thereof thus construed harmony 
with section the Bank Act, but declaration policy the 
guidance his own department the orderly 
discharge the duties his office and also notification 
banking corporations under his jurisdiction the effect that, and 
when they desire branch bank outside the city the head office, 
prima facie showing the promotion convenience and 
advantage will deemed have been made when appears that 
purchase, consolidation, merger the applying bank has acquired the 
control existing bank the location the proposed branch 
such outside city, and that, when the applying bank proposes establish 
novo branch such outside city, the fact that novo 
branch will itself constitute some showing that convenience 


THE BANKING LAW JOURNAL 


and advantage will not promoted the establishment the new 
branch and will cast upon the applicant the burden showing that 
exception the general rule should made—the final ruling the 
superintendent banks subject all times and every case 
the statutory power and duty the superintendent banks deny 
the application, unless shall first ascertain that the publie conven- 
ience and advantage will promoted the opening the new branch. 
Such announced policy consider within the power the super- 
intendent banks rule guiding consideration his department, 
and notice applicants the showing necessary made, 
and, such, valid regulation the state banking 


NOTICE DISHONOR WAIVED INDORSER’S CONDUCT 
AFTER MATURITY 

Section 109 the Nebraska Negotiable Instruments Law provides 
that ‘‘notice dishonor may waived, either before the time giving 
notice has arrived after the omission give due’ notice, and the 
waiver express Under this statute was held 
recent decision the United States Court Appeals that 
the indorser note had waived notice dishonor, appearing that 
had impliedly acknowledged his liability the note after the maturity 
thereof and after had learned its dishonor, and that had 
his conduct induced the holder defer action the belief that the note 
would paid. The decision question Kuhl Schlichtemeier, 
United States Cireuit Court Appeals, Fed. Rep. (2d) 593. 

The note was for $3,000 and was dated January 1918. was 
secured mortgage certain real property. was indorsed 
blank the payee and came into the possession Kuhl. The 
latter indorsed blank and delivered another person order 
that might dispose it. This person also indorsed the note blank 
and subsequently sold Schlichtemeier who was the holder 
the note when matured. The makers defaulted payment, but 
notice dishonor was ever served upon any indorser. 

Between February 16, 1923, which was more than month after 
the note matured, and July 11, 1924, Kuhl several times wrote 
Schlichtemeier with reference the note. Kuhl’s first four letters con- 
tained statements the effect that the owner the mortgaged property 
was trying get new loan that could clear the mortgages 
the property sell the property, and that Kuhl was sure everything 
would work out all right and that Schlichtemeier would get his money. 
the last two letters Kuhl advised Schlichtemeier that the property 
had changed hands and that the best course pursue would fore- 
close the mortgage. 

The mortgage was foreclosed but the proceeds the sale the 
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mortgaged property were not sufficient pay the entire amount 
Schlichtemeier’s note. The amount unpaid was $2,957.84. Kuhl was 
held personally liable for that amount and deficiency judgment was 
entered against him for that sum. appealed from the judgment, con- 
tending that could not held liable because notice dishonor 
nonpayment the note was ever given 

has been stated above, was held that Kuhl had, his conduct, 
waived notice dishonor, and was estopped urge want notice 
dishonor. Consequently the judgment was affirmed. With reference 
Kuhl’s conduct the court said: 


think the case must necessarily turn upon question waiver 
and estoppel. The question is: Did Kuhl, after the maturity the 
note, and after knew had been dishonored, impliedly acknowledge 
his liability thereon, and did his conduct induce Schlichtemeier 
stand and defer action circumstances calculated lead 
Schlichtemeier believe that (Kuhl) expected and would pay the 
note? Taking into consideration the entire circumstances the case, 
and the statements and representations the letters written Kuhl, 
are constrained the conclusion that the trial court was correct 
its finding, and that Kuhl estopped the light his correspondence 
urge want notice dishonor.’’ 


INDORSEMENT THE ORDER ANY BANK, BANKER 
TRUST NOT RESTRICTIVE 


The indorsement ‘‘Pay the order any bank, banker trust 
not restrictive indorsement and does not prohibit further 
negotiation the instrument which appears. This the holding 
the Sands Parker, 284 Rep. 902, recent decision 
the Supreme Court Tennessee. 

this case appeared that note executed Underwood 
and payable Parker was transferred the latter Mrs. 
Harwell the following 


value received transfer all right, title and interest 
this note Mrs. Harwell, waiving demand, notice and protest. 


Prior the maturity the note the plaintiff, Sands, authorized 
Underwood advise Parker that (Sands) would purchase the note. 
Instead telling Parker that Sands wished buy the note, Underwood 
wrote Parker that would send the note the Bank Lynn- 
ville, Tenn., would paid. that time the note was the Citizens’ 
Bank Pulaski for safe-keeping. Parker instructed that bank send 
the note the Bank Lynnville for collection. 
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Mrs. Harwell had not indorsed the note, officer the Pulaski 
bank wrote her name the back it. The same officer then indorsed 
the note with stamp bearing the name the cashier the bank, and 
forwarded the note the Lynnville bank, together with memorandum 
containing definite instructions. The indorsement the Pulaski 
Bank was the following form: 


the order any bank, banker trust company. All prior 
indorsements guaranteed. July 26, 1921. 87-134. Pulaski, Tennessee. 
87-134. Abernathy, Cashier.’’ 


After the note arrived the Lynnville bank Sands went that 
bank, and, believing that was buying the note, paid the bank the 
face value the note and accrued interest. 

action the note, brought Sands against the indorsers, 
was held that the plaintiff was entitled recover, appearing that 
had acted good faith purchasing the note and had not had 
knowledge that the Pulaski bank intended forward the note the 
Lynnville bank for collection only. The indorsement the Pulaski 
bank was held not have charged the plaintiff with notice that the note 
had been forwarded the Lynnville bank for collection only, for the 
reason that such indorsement was not restrictive. With reference the 
indorsement question the court said: 


see bad faith the part Sands and evidence actual 
knowledge, unless the indorsement placed his note the Pulaski 
bank treated restrictive indorsement, and this the determina- 
tive question the case. 

The Negotiable Instruments Act, chapter the Acts 1899, 
provides follows: 

indorsement restrictive which either: 

Prohibits the further negotiation the instrument; or, 

Constitutes the indorsee the agent the indorser; or, 

Vests the title the indorsee trust for, the use some 
other person. 

the mere absence words implying power negotiate does 
not make indorsement restrictive.’ Section 36. 

indorsement confers upon the indorsee the right: 

receive payment the instrument 

bring any action thereon that the indorser could bring. 

transfer his rights such indorsee, where the form the 
indorsement authorizes him so. 

all subsequent indorsees acquire only the title the first 
indorsee under the restrictive indorsement.’ Section 37. 

nothing the indorsement, ‘Pay the order any 
bank, banker trust company,’ which appears prohibit further 
negotiation, constitute the indorsee bare agent for the indorser 
vest the title the indorsee trust. Generally the word ‘order’ 
badge negotiability. Under the statute ‘the mere absence 
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words implying power negotiate’ does not justify implication 
that the indorsement restricted. 

not see why such ari indorsement should construed limit 
the indorsee’s authority merely the power collect. fair inter- 
pretation the language employed does not justify such conclusion. 

banking custom prevails this jurisdiction which would 
limit the effect the indorsement under consideration. true that 
this particular indorsement commonly used banks upon paper 
forwarded for collection, but also quite commonly used banks 
upon paper rediscounted with other banks where certainly the intent 
transfer title. 

has been said that the adoption this particular form 
indorsement, now general use banks the country, was escape 
the consequences incident restrictive indorsements such ‘for col- 
lection,’ ‘for deposit,’ ‘for First National Bank First 
St. Rep. 


BANK NEGLIGENT PAYING CHECKS RUBBER STAMP 
INDORSEMENT 

recent decision the Supreme Court South Carolina, 
namely, Rivers, Warehouse Com’r Liberty National Bank Columbia, 
133 Rep. 210, bank was held liable for the loss resulting from 
its negligence paying checks payable depositor, and bearing 
rubber stamp indorsement, employee the depositor who was 
authorized deposit checks payable his employer but was not author- 
ized collect such checks. 

The checks question were payable Clifton Rivers, the state 
warehouse commissioner. Rivers was depositor the defendant bank. 
The bank furnished him with rubber stamp used for the in- 
dorsement checks deposited. This stamp contained the follow- 
ing words: ‘‘For deposit the Liberty National Bank C., 
Columbia, C., Rivers, State Warehouse Commissioner.’’ 
also contained the number which was the bank’s number for 
Rivers’ account. 

Rivers employed bookkeeper man named Johnson, who 
the course his duties, deposited cash and checks the the 
warehouse commissioner the defendant bank. Between July, 1921, 
and February, 1922, the bank cashed number checks payable 
Rivers which bore the rubber stamp indorsement, and Johnson ap- 
propriated the money his own use. some cases the word ‘‘for 
deposit’’ were omitted from the indorsement. 

did not appear that Rivers, either expressly implication, 
authorized Johnson anything except place the rubber stamp in- 
dorsement the checks for deposit, nor did appear that ever 
ratified Johnson’s unlawful acts any acts words his part that 
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might have led the bank believe that Johnson was authorized 
demand cash payment checks bearing the rubber stamp indorsement. 

The officers who testified for the bank did not claim that Rivers had 
ever authorized the cashing checks the rubber 
ment. Furthermore they admitted that rubber stamp used 
matter conveience depositing checks, but never used withdraw 
funds from the bank. 

The bank’s contention was that was guilty negligence 
paying the checks, Rivers was guilty contributory negligence, and 
should not permitted recover against the bank. was held, how- 
ever, that the facts did not show that Rivers was quilty any negli- 
gence; and that the bank was guilty gross negligence and was liable 
for the loss resulting from such negligence. 


TRUSTEE DEPOSITING BONDS WITH BANK ENTITLED 
PREFERRED CLAIM BANK’S FAILURE 


The question whether trustee, who deposited government bonds 
with bank, had deposited them for safe-keeping entitled 
preference upon the failure the bank, was presented the case 
Leach Iowa State Bank Atlantic, 211 Rep. 529, recently 
decided the Supreme Court Iowa. 

The facts this case showed that Alexander, trustee fund 
amounting $5,900, requested the Iowa State Bank invest the fund 
Victory bonds per cent. interest. The bank purchased the 
bonds and delivered them the trustee. Later, the trustee deposited 
the bonds with the bank for the purpose of, according his contention, 
safe-keeping. The bank issued him the following receipt: 

States Bond Certificate Deposit, Iowa State Bank, 
Atlantic, Iowa, June 20, 1919. This certifies that Alexander, 
trustee, has deposited this bank five thousand nine hundred and 
one hundredths dollars, par value, United States Fifth Victory 
Liberty loan four and three quarters coupon bonds, returnable him 
his order this bank surrender this certificate properly 
indorsed. Interest payable hereon from May 20th, 1919, same rate 
and tenor provided such 


The Iowa State Bank used the bonds, along with other securities, 
collateral for loan secured from Chicago bank. Later, the Iowa 
State Bank directed the Chicago bank select $6,000 its Victory 
bonds and sell them. Pursuant this direction, the Chicago bank 
sold the bonds deposited the trustee, crediting the proceeds the 
Iowa State Bank’s account. The trustee had knowledge this 
transaction. Thereafter the United States Government issued its 
for the retirement the trustee’s bonds and the trustee requested the 
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Iowa State Bank convert his bonds into United States Treasury notes 
the same rate interest. 

The the Iowa bank wrote the Chicago bank, supposing 
the bonds its possession and directed the conversion made. 
The Chicago bank replied that had such bonds. The cashier the 
Iowa bank, not being able explain the disappearance the bonds, 
wrote the Chicago bank directing purchase for the account the 
Iowa bank $5,900 Treasury notes and the same time sell like 


Victory notes belonging the Iowa bank. This order was 


executed. The Iowa bank then took the trustee’s receipt and issued 
another like form, covering the Treasury notes. The bank 
failed and the Chicago bank sold sufficient the collateral its hands 
satisfy its claim against the Iowa bank and returned the balance 
the collateral, amounting more than $15,000, the Iowa bank. 

The question presented was whether the deposit the bonds 
the trustee was special deposit, entitle the trustee prefer- 
ence the funds held the receiver the Iowa bank, whether 
was merely general deposit returnable only kind, which would 
entitle the trustee claim only general creditor. holding that 
the deposit was special one for safe-keeping and that the trustee was 
entitled preference, the court said: 


form the receipt issued the bank somewhat noncom- 
mittal that question. The claimant testified that requested that 
the deposit for safe-keeping only, and that time had 
ever intended part with the title the particular bonds. Patrick, 
the cashier, testified that such was his understanding. While was 
cashier, the bonds were thus kept the bonds Alexander. This does 
not mean, however, that the books the bank indicated anything 
the kind. the contrary, the books the bank included them its 
assets and included the receipts for them its liabilities. They were 
fact actually held the property Alexander. have held such 
that the method bookkeeping adopted the bank not con- 
trolling importance. Hudspeth Union Trust Savings Bank, 196 
Iowa, 706, 195 378, 466; First National Bank 
Propp, 198 Iowa, 809, 200 428. The evidence Alexander 
this point wholly consistent with all the attending his 
acquisition the bonds. was seeking secure investment for his 
ward. made application for the purchase the bonds for that 
purpose alone. What would avail him government bonds 
for the security his ward were use them simply general 
deposit bank and thereby exchange them for mere certificate 
deposit? were willing accept the mere certificate deposit 
bank adequate security for the protection his ward, could 
have secured that depositing the funds. could have 
whatever for desiring purchase the bonds. are firmly convinced 
upon the record, therefore that Alexander had other purpose than 
deposit his bonds for safe-keeping. are likewise convinced that 
the bank official who received the same understood the nature the 
deposit the same way. trust therefore was originally created.’’ 


Questions Checks Bearing Forged 


Indorsements 


When check bearing forged indorsement paid the 
bank, the loss falls some innocent party the transaction unless 
the guilty person can reached and forced make restitution. Below 
are given twelve questions involving liability this kind based cases 
that have actually been brought into court. The answers will found 
following the questions. 


QUESTIONS 


bank pays check drawn upon one its depositors. 
When the canceled check returned the depositor, discovers that 
the payee’s indorsement forgery and promptly notifies the bank. 
the bank liable the depositor for the amount the check? 


agent borrows money for his principal, John Smith, which 
receives the form check, payable the principal’s order. 
Acting without authority, the agent indorses the check the prin- 
cipal’s name, thus: ‘‘John Smith, James Williams.’’ then col- 
lects and appropriates the proceeds. the drawee bank liable the 
drawer the check? 


The drawer check, payable and intended for party 
person having the same name the payee. The latter indorses and 
collects the check. the indorsement forgery? the drawee bank 
liable the drawer 


After bank pays check drawn upon it, that 
the payee’s indorsement forged. Can the drawee recover the money 
from the person bank whom was paid, the latter having received 
good faith? 


bank pays check drawn upon depositor. The check 
payable the depositor’s order and indorsed his name. The in- 
dorsement forgery. Can the bank recover the money from the 
person whom was paid, the latter having collected the check good 
faith? 


When drawee bank discovers that has paid check 
bearing forged indorsement, what step should take first for its own 
protection 


payee check loses and the drawee bank pays 
the regular course business. The payee’s indorsement forgery. 


the drawee bank liable the payee the check? 
95 
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employee takes check payable his employer, forges 
the indorsement, and deposits the check his own bank. This bank 
collects the check from the drawee. the collecting bank liable the 
payee the check? 


together with his canceled checks. The depositor does not examine the 
Sometime later, discovered that the indorsement one 
them was forgery. Does the depositor’s failure examine the checks 
relieve the bank from liability? 


10. depositor discovers that check drawn him has been 
paid forged indorsement. neglects notify the bank promptly 
this fact. Does his delay giving notice relieve the bank from 
liability him? 


11. bank adopts rule the effect that will not liable 
for checks paid forged indorsements unless the depositor notifies 
the bank the irregularity payment within certain time after the 
check returned him. such rule binding the 
depositor 


12. bank adopts and prints its pass books rule the 
effect that will not liable for paying any check drawn de- 
positor, bearing forged indorsement, unless the depositor notifies the 
bank the payment within days after the canceled check question 
returned him. Will this rule protect the bank the event that the 
bank pays check forged indorsement and not reported 
the depositor within days? 


ANSWERS 


Yes. When bank accepts general deposit, there 
implied agreement that will pay out the deposit conformity with 
the depositor’s direction. And the payment check, bearing forged 
indorsement, does not conform the depositor’s order. 


kind, investigate the agent’s authority indorse. 


The indorsement, notwithstanding the similarity names, 
forgery. The drawee bank, however, not liable the drawer. The 
reason that the loss was caused the negligent act the drawer 
sending the check the wrong address. 


The drawee bank can recover. under obligation 
ascertain the genuineness indorsements. And the bank person 
collecting the check warrants the genuineness prior indorsements. 


The bank can recover. drawee bank bound know 
depositor’s signature only when the same appears the face the 
check. 


The bank should immediately notify the party whom the 
check was paid. Delay giving such notice may deprive the bank its 
right recover. 
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While the decisions are conflict, generally held that 
the drawee liable the payee such case. 


Yes. forged indorsement gives the collecting bank 
title the check. 


No. depositor not required know whether indorse- 
ments his checks are valid not and under obligation 
examine canceled checks for the purpose detecting forged indorse- 
ments. 


prompt notice has often been held not absolve the bank from lia- 
bility unless show that has sustained loss result the 
delay—for instance, that might have recovered the money back had 
been promptly notified. 


Yes, the time allowed for giving notice reasonable and 
the depositor has notice the existence the rule. 


12. will protect the bank, but only the bank able 
show that the rule was called the depositor’s attention and assented 
him. 


The Law Negotiable Instruments 


The second series articles which will cover exhaustively the 
entire body the law pertaining negotiable instruments 


Roy Redfield, the Washington State Bar 


VARIOUS PROVISIONS AND THEIR EFFECT 
NEGOTIABILITY 

50. Provisions General. 

§51. Promise Additional Act. 

52. Promise with Regard Security. 

53. Promise Furnish Security. 

54. Authorizing Sale Collateral. 

55. Judgment Notes. 

Waiver Provisions. 

§57. Other Act. Holder’s Alternative. 


§50. Provisions General. 

The foregoing chapter dealt with positive requirements, the things 
which must complied with instrument negotiable. These 
introductory sections the law are based largely the thought cer- 
tainty. There must certainty parties, certainty obligation, cer- 
tainty amount, certainty time. Having noted the things which 
must found every instrument comes standard, are 
ready consider other sorts provisions; those that must not in- 
cluded, and those whose presence absence matter indifference 
far negotiability concerned. Sections and the Act deal 
with these miscellaneous provisions, and these sections are here set forth 
supplying subject-matter and frame-work for this Section 
reads 


Provisions Not Affecting Negotiability. 
instrument which contains order promise any act 
addition the payment money not negotiable. But the ne- 
gotiable character instrument otherwise negotiable not 
provision which— 

Authorizes the sale collateral securities case the instru- 
ment not paid maturity; 

Authorizes confession judgment the instrument not 
paid 

the benefit any law intended for the advantage 
protection the obligor; 
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Gives the holder election require something done 
lieu payment money. 

nothing this section shall validate any provision stipula- 
tion otherwise 


There are number variant forms this section. 

Illinois omits from ‘‘if the instrument not paid 

Illinois and Wisconsin both add the end the final sentence 
authorize the waiver exemptions from 

Kansas has this form for ‘‘Authorizes the sale collateral se- 
curity case the instrument not paid maturity, case the se- 
curity should depreciate value, the holder for reasonable 
cause deems himself Kansas also adds subdivision 
visions agreements concurrent writings mortgages given se- 
payment such instruments, but nothing this section shall vali- 
date any provision stipulation otherwise 

Idaho has subdivision reading: ‘‘An instrument otherwise ne- 
gotiable character not affected the fact that was the time 
the execution subsequently secured mortgage real personal 
property.’’ Montana has the same sublivision. 

Kentucky and South Dakota omit subdivision 

North Carolina adds the final sentence ‘‘nor authorize the en- 


forcement authorization confess judgment waiver home- 
stead and personal property exemptions.’’ 
Section the Act reads follows: 


Particular Money. 

validity and negotiable character instrument are not 
affected the fact that— 

Does not specify the value given, that any value has been 
given therefor 

Does not specify the place where drawn the place where 
payable; 

Designates particular kind current money which pay- 

nothing this section shall alter repeal any statute re- 
quiring certain cases the nature the consideration stated 
the instrument.”’ 


The Illinois Act slightly different. Down and sub- 
division identical, but subdivision reads: ‘‘Is payable cur- 
rency current funds; designates particular kind money 
which payment The sentence shown above 

South Dakota has the paragraph read follows: ‘‘But noth- 
ing this section shall construed alter impair any pro- 
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vision requiring certain cases the nature the consideration 
stated the instrument, make negotiable character note which 
shows its face that given for consideration received 
the 


§51. Promise Additional Act. 

The first statement Section above quoted forbids any additional 
promise order, beyond the promise order pay sum certain. 
The reason for this rule that the instrument must kept simple and 
unified, that may without impediment. was said many 
years ago that ‘‘a negotiable bill note courier without 
This phrase has rather taken the fancy the courts, and has been re- 
iterated hundreds times later cases. Another statement which has 
become almost reason its frequent quotation borrowed 
from Illinois ‘‘By the law merchant, and the statutes 
the states aid thereof, negotiable instruments occupy highly useful 
and valuable place the commerce and business our people. There 
other form contract known that few words may contain 
many well understood and thoroughly established legal rights and 
liabilities. Their presence and use are boon, and destroy 
materially impair them would business calamity. permit, 
strange and unusual provisions, matters way relating affect- 
ing trade commerce incorporated into them unsettles established 
rules construction and makes that dangerous and uncertain which 
before was definite and well 

Sometimes paper which offends against this rule the additional 
promise very obvious, case where the maker note agrees 
pay money and also deliver old case from Kentucky 
note was given reciting that the consideration for was the hire 
slave, and the note carried the additional promise keep the slave 

But additional acts promised ordered, offend this re- 
spect, are not always easy recognize. old case New 
appeared that man who owed promissory note drew bill ex- 
change favor the man whom owed the note. This bill ad- 
dressed third party added the direction that pay- 
ment the bill exchange the drawee should apply the payment the 
outstanding note and take the same time. This was held 
make the bill exchange non-negotiable, that the drawee had some- 
thing else besides pay money. Kansas the note ques- 


Overton Tyler, Penn. St. 346, Am. Dee. 645. 
Smith Myers, 207 Ill. 126, Rep. 858. 

Thomson Koch, Wash. 438, 113 Pac. Rep. 1110. 
Boyd Rumsey, Ky., Marsh, 42. 
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tion recited that was given for the use certain farm implement 
which was remain the property the vendor, and that default 
payment the note the machine should returned the vendor. Re- 
garding this the court said: ‘‘The contract stated this instrument 
not simply promise pay money, but stipulation concerning the 
title property, and promise reference the future disposition 
such property. essential the negotiability paper that there 
but the single promise pay money. You may not incorporate 
with such promise stipulations and agreements other matters, and 
then say that the absolute promise pay money lifts the contract into 
the region negotiable paper.’’ 


§52. Promise with Regard Security. 


kind provision that ought mentioned here one fairly 
common occurrence, and not readily detected fault. the sort 
provision where the instrument refers some form security, 
for instance collateral, real property which has been mortgaged, and 
then goes promise certain things regarding the maintenance the 
security. Such provisions are the more dangerous because innocent 
appearance; they are often stated negative form that they not 
sound like promises act, though this really the substance 
the engagement. The maker note and mortgage appearing 
Washington incorporated recital his note the effect that 
was secured mortgage, and then added language the effect that 
should any act whereby the value such mortgaged property 
should impaired, the whole amount due should once become pay- 
able. The court refused consider this note negotiable instru- 
ment; pointed out that such provision effect gave the payee the 
right declare maturity any time should deem himself insecure, 
and also said that such language was effect undertaking prevent 
any occurrence which might impair the value the mortgaged property. 
There similar case from New Jersey the agreement was there stated 
negative terms but really amounted agreement keep the 
mortgaged property free from other incumbrance. This was said 
promise act addition the payment money, and was 
held destroy negotiability. 

agreement insure property mortgaged security for the note 
would seem within the logic the foregoing decisions. This kind 
agreement does not seem have come frequently for decision. 
There Arkansas case, decided previously the enactment the 


Cook Satterlee, Y., Cowen 108, Am. 432. 

Killam Schoeps, Kan. 310, Am. Rep. 313. 

Bright Offield, Wash. 442, 143 Pac. Rep. 159. 

Strickland National Salt Co., Eq. 182, Atl. Rep. 828. 
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Negotiable Instruments Law that state, which agreement in- 
sure, appearing the face the note, was approved not affecting 
Whether such decision would followed even that 
state now probably doubtful. would seem too clear for any reason- 
able difference opinion that such agreement, incorporated 
note, would agreement something besides pay money, and 
that negotiability would spoiled its intrusion. the agreement 
regarding insurance simply takes the form promise repay such 
premiums the secured party may have advance for his own protec- 
tion keep the property insured, this provision objectionable an- 
other ground, that makes the sum payable uncertain. 

are not present considering what might the effect such 
provisions contained mortgage executed contemporaneously with 
This will dealt with another article. must kept 
mind that what said this chapter refers provisions appearing 
the face the negotiable instrument itself. 


53. Promise Furnish Security. 

have seen that instrument may refer security which has 
been given the time delivery the paper. This now considered 
unobjectionable everywhere. have next consider what would 
the effect provision whereby the maker promises give additional 
security demand. Notes sometimes provide that the security given 
shall decline value the holder may for more collateral and the 
maker must furnish the same. Such engagements often take the form 
acceleration clause, the clause saying that the maker fails 
furnish additional security demand the note will immediately become 
due. would seem that this device comes very close that prohibition 
Section relating promise something other than pay money. 

Such provision has been found objectionable the Supreme Court 
Federal District Court Illinois has also condemned 
such paper the same but there much authority the 
Kentucky, the negotiability paper containing such 
promise was upheld the ground that the additional agreement did 
not conflict with any the essential negotiable note, 
but was furtherance its There are two decisions 
Federal District Courts which such promise was held 
There also recent Tennessee case allowing such 
Louisiana has decisions both sides. Hibernia Bank Trust Co. 


Farmer First Nat. Bank Malvern, Ark. 132, 115 Rep. 1141. 
10. Holladay State Bank Hoffman, Kan. 71, 116 Pac. Rep. 239. 

11. National Bank Perry, Fed. Rep. 887. 

12. Finley Smith, 165 Ky. 445, 177 Rep. 262. 

13. Kobey Hoffman, 229 Fed. 486, Kennedy Broderick, 216 Fed. Rep. 137. 
14. West Point Banking Co. Gaunt, Tenn. 262 Rep. 38. 


THE BANKING LAW JOURNAL 103 


Dresser, 132 La. 532, So. 561, the court held that promise fur- 
nish additional security demand was promise additional 
act and was offensive the statute. But the more recent case 
Bank Warner, 145 La. 1022, So. 228, the Louisiana court 
held exactly the contrary and even referred the former case 
support its new position. 

use the test counting cases, undoubtedly the greater 
number courts have tolerated paper with such clause it. But 
these decisions are read thoughtfully, will seen that they are not 
any means well considered the cases the other side. The 
decisions which sanction demand for more security masked ac- 
celeration clause regard the matter generally question only ma- 
turity, and much authority cited them the effect that earlier 
maturity may arranged for the paper does not depend merely 
the whim the maker. Most these decisions seem 
overlook the fact that this provision effect the making promise 
something else besides pay money, and that thereby offends 
against the first sentence Section course these cases are law 
while they stand, but there always the risk that ill-considered au- 
thority may not followed the future, even its own state. The 
writer’s view this matter that the Kansas decision first above cited 
the sound one and true interpretation the Act; that not al- 
together safe rely implicitly the contrary holdings, least until 
greater number courts shall have passed the matter; and that such 
provision any instrument intended negotiable should re- 
garded with extreme suspicion. 


§54. Authorizing Sale Collateral. 

has been shown previous discussions that instruments which 
purport time paper are not negotiable they contain provisions 
maturity the mere whim the provision 
permitting the holder sell prior maturity likewise de- 
stroys negotiability instrument. The effect such sale prac- 
tically mature the paper, and the holder may sell the collateral 
whenever sees fit, the parties liable the paper are quite his 

Section its first subdivision above shown, says that the instru- 
ment may terms permit the sale collateral the instrument not 
paid maturity. thus limiting the permission sell, the Act has 
recognized the rule previously worked out the courts. Except 
Kansas, instrument not negotiable permits the sale se- 
before maturity. The Kansas law shown above connection 
with the statute; this state has seen fit permit sale ‘‘in case the se- 


15. Section 41, January issue. 
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should depreciate value, case the holder for reasonable 
deems himself very few cases may found 
other jurisdictions which permit sale before maturity, especially the 
Kennedy But this case, although decided 
after the Act had gone into effect, the pertinent sections the Act seem 
have been overlooked and were not mentioned the court. The strong 
eurrent authority follows the rule that instrument may provide for 
the sale collateral maturity, but its language goes further and 
allows such sale before maturity, negotiability has been destroyed. 


§55. Judgment Notes. 

Such the name given notes which contain express authority for 
the holder act the maker’s agent and procure the entry 
judgment confession. Most states have procedure whereby judg- 
ment may confessed without suit; when judgment entered 
has the same validity any other judgment. There considerable 
difference procedure the various jurisdictions, and some states 
the authorizing document cannot combined with and made part 
note. other states the debtor himself must the confessing his 
own account. there wide divergence the legal effect so- 
judgment notes. Here have only notice that including the 
power confess judgment, one the terms the note, does not 
affect negotiability, the power come into play maturity. Such 
provision may useful may worthless, according local law, 
but either case does not impair negotiability. 

Subdivision Section above quoted sanctions warrant con- 
fess judgment ‘‘if the instrument not paid maturity,’’ and im- 
pliedly condemns power not limited. Herein the Act simply states, 
usual, what had been the approved majority rule. The courts had 
held because was seen that permitting judgment confession 
earlier time would the same allowing uncontrolled holder’s 
option declare maturity will. Speaking note which had 
clause authorizing the entry judgment ‘‘at any time,’’ the Wisconsin 
court said, ‘‘the time payment depends upon the whim 
the holder, and absolutely uncertain. This deprives the note its 

But the Illinois statute omits the words ‘‘if the instrument not 
paid maturity,’’ thereby leaving the courts free grant negotiability 
notes which the holder may procure judgment confession any 
time. This enactment conforms previous case law that 


16. 216 Fed. 137. See also note 14. 
17. Wisconsin Yearly Meeting Babler, Wis. Rep. 678. 
18. Gehlback Carlinville Nat. Bank, Ill. App. 129. 
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56. Waiver 

Subdivision Section says that the maker may put language into 
his instrument whereby disclaims advance the benefit laws ‘‘in- 
tended for the advantage protection the obligor,’’ and that the 
paper will still negotiable. Among the laws that may waived 
are the various exemption statutes, and those for stay execution. 
There has been difference opinion whether such waivers are 
valid, some courts holding that contrary public policy allow 
debtor forego the exemptions which the law gives him. But there 
has never been any substantial question about the effect such waivers 
negotiability; apart from few ancient cases they have generally 
been considered harmless. The validity such waivers the various 
states elsewhere discussed. 


§57. Other Act. Holder’s Alternative. 

order promise pay money, plus order promise 
some other act, bad. Section says that such double promise kills 
negotiability. But suppose these promises orders appear the 
alternative, and the holder has the choice which shall 
then have quite different matter. Subdivision Section says 
that negotiability not affected provision which gives the holder 


election require something done lieu payment money. 
example what bad may suppose note which contains 
promise pay money and deliver wheat also. But can turn this 
note into good negotiable instrument make the promises alterna- 
tive instead double, and give the holder the right which kind 
performance will exact. The note money equivalent because the 
holder may require discharged money. 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


EXECUTOR LIABLE FOR FAILING SELL 
NON-LEGAL SECURITIES PROMPTLY 


Brown’s Estate, Supreme Court Pennsylvania, 135 Atl. Rep. 112 


executor retained part the estate shares stock 
publishing company for fourteen years after the testator’s death, 
during which time the stock decreased considerably value. was 
held that the executor should surcharged with the amount the 
difference between what the stock would have brought had the execu- 
tor exercised reasonable business judgment and what actually 
brought when sold. 

The rule that fiduciary should not hold beyond reasonable 
period non-legal securities unless specially authorized so, and 
that does hold them beyond such time and loss will 
liable for the loss, unless shows that his retention the se- 
was due honest exercise judgment based actual 
conditions and not mere lack attention. 


the matter the estate Brown, deceased. Thomas 
Brown, administrator bonis non cum testamento annexo, appeals 
from decree the orphans’ court dismissing his exceptions the ac- 
count the executors the estate John Brown, deceased. Af- 
firmed. 

John Winter, Pittsburgh, for appellees. 


KEPHART, J.—John Brown was the executor named the will 
his father, Brown, who died 1910. administered the es- 
tate until his death, which 1924. formal account having 
been filed, this was done the executors John Brown, accounting 
for all the assets undistributed. Exceptions were filed the adminis- 
trator Brown, who was also heir. asked that the estate 
John surcharged for the loss sustained the sale stock the 
Dispatch Publishing Co., the executor having held the stock for years 
after his father’s death. 
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Since this stock was part estate passing death legal rep- 
resentative, the question arises what was his duty with respect 
holding selling. 

Taylor’s Estate, 277 Pa. 525, 121 310, 553, our first 
case that deals extensively with the duty fiduciaries who receive non- 
legal investment held testator during his life, points out that, though 
have, number cases, refused surcharge fiduciaries with losses 
sustained through holding dividend paying corporate stock purchased 
the decedent, such exemption from liability not general, but subject 
well-defined limitations. While the limitations must, necessity, 
less drastic than those controlling trustees making original invest- 
ments, absolute freedom from liability freedom, except when guilty 
gross supine neglect, not the rule. Taylor’s Case concerned 
bonds, investment different many respects from corporate stock. 
They were held for long time after should have been known one 
ordinary business knowledge that the bonds should have been converted 
preserve, least, the value fixed testator’s death. 

The rule stated Taylor’s Estate such securities was that 
fiduciary should not hold beyond reasonable period investments made 
the decedent unauthorized securities, unless specially authorized 
so, and that when trustee continues hold such nonlegal in- 
vestments, after time when could probably dispose them, and 
loss oceurs, must held liable for failure exercise due care, 
unless shows that his retention the securities question represents, 
not mere lack attention, but honest exercise judgment based 
actual consideration existing conditions; other words, ex- 
pected ordinarily watchful and exercise normal good judgment. 
Taylor’s Estate, 277 Pa. 528, 121 310, 553. 

This rule was not intended hamper fiduciaries the control and 
management estates. They need not rush into conversion the se- 
left the decedent and, under the whip the law, sell them 
below what they might normally expect receive for them, thus causing 
estate shrink out all proportion any possible benefit that 
might arise through strict application the rule. One may readily see 
how too literal enforcement the rule could taken advantage of. 
considering the sale investments that have open market, bonds 
depressed market, stock whose intrinsic value established, 
paying dividends equal and above what would normal interest 
rate, reasonable latitude, according the circumstances, must al- 
lowed fiduciary the disposition such property. 

Investments stock bonds are means which money made 
earn, for itself, money income. The primary thought both should 
property value, then income. Occasionally the investor considers the 
latter paramount, depending largely individual necessities. But the 
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first essential thing for fiduciary consider the safety the prin- 
cipal, even though may sacrifice income. Careless disregard this 
fundamental rule necessitated the surcharge Taylor’s Estate. When 
per cent. rail bond brought premium $25, must have been 
patent that such paper was attractive security and take advantage 
its position, then was the advantageous moment sell protection 
the principal. When the bonds matured, matter what the dollar 
value may have been the cost its use, the executor could get but its 
face value, and the estate suffered loss principal. The illustration 
Taylor’s Estate was simple one, having fixed the maximum value 
maturity date which was close hand. The difficulty fiduciaries 
comes from the fact that there are usually fixed values, but such 
depend the money market, assuming there property value and 
income behind the investment. well known fact that the value 
the dollar and the cost its use fluctuates, affecting principal and in- 
come, though not the same way. 

fiduciary acting good faith considered his 
judgment should have controlling effect the time sale the par- 
ticular investment. The matter very well covered these lines 
the Chief Justice’s opinion quoted above: 


his retention the securities question represents, not 
mere lack attention, but the honest exercise judgment based 
actual consideration existing conditions.’’ 


What would prudent man ordinarily similar situation con- 
fronted the disposition his personal affairs? While overexacting 
solicitude not required, carelessness disregard the welfare the 
estate will not disregarded. this class cases obvious that 
each case must stand largely its own facts. 

This not requiring too much from those persons who are intrusted 
with the care estates. Indeed, the property supposed un- 
der the direct care the courts, our duty see that appointed 
selected officers are faithful and ordinarily diligent. Such rule cannot 
but appeal any fair-minded person being just one. The preserva- 
tion estate from loss should the primary thought and 
our courts. the determination business judgment, too much stress 
must not laid retrospection. Our aftersight not the sole 
judge, though may useful. 

the conduct this executor were judged squarely the 
legal principles announced the Taylor Case, without any outside 
matter affecting his decision hold the stock, might hold 
that his retention long after his father’s death fixed him with 
liability for loss. The knowledge must have had, director the 
company, that its business was falling off, its dividends taking drastic 
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slump, these, with other matters, would have caused any prudent man, 
not only inquire, but also, possible, convert the stock. The 
dividend for the first seven years after his father’s death ranged 
amounts from $23 share, when suddenly fell from share, 
continued decline for six years, and finally, when was sold, paid 
$1.60 share. What caused this slump does not appear, but should 
have challenged the executor’s immediate attention. His liability, how- 
ever, would not the difference between the appraised value and what 
the stock sold for, but the difference between what the stock would have 
brought had exercised his business judgment, and what actually 
sold for. 

What exempts John Brown’s estate from surcharge and takes 
his act out the operation the rule just discussed the agreement 
the heirs and parties interest keep the stock and, from its earn- 
ings, provide fund pay taxes and carrying charges real estate not 
yet sold. addition, the will placed large discretion and confidence 
the executor the time sale and distribution all the estate. 
This appellant cannot now heard complain that his brother did not 
make sale the stock sooner. agree with the court below that there 
nothing the evidence from which can hold that failed give 
the skill, prudence and judgment required such duties, when re- 
fused sell the stock after the dividend slump, because the agreement 
the parties and the authority vested him under his father’s will. 
Detres’ Estate, 273 Pa. 341, 117 54. 

For these reasons the assignments error are overruled, and the 
decree the court below affirmed, cost appellant. 


BANK LIABLE FOR PROPERTY STOLEN FROM 
SAFE DEPOSIT BOX 


Moon First National Bank, Supreme Court Pennsylvania, 135 
Atl. Rep. 114 


bank which rents safe deposit boxes must exercise reasonable 
and ordinary care protect the contents the boxes from burglars. 
What constitutes the proper degree care cases this kind 
question which must decided the jury, view all the sur- 
rounding 

the present case the burglars effected entrance the de- 
fendant bank sawing iron bar one the windows and got 
into the vault, which the safe deposit boxes were contained, 
drilling opening one the vault doors. The safe which the 
bank kepts its own valuables was not disturbed but the burglars 
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broke into the safe deposit box and stole securities belong- 
ing him. Among other things, appeared that the defendant 
bank employed that, while the building was electrically 
lighted, light was kept burning during the night; that the build- 
ing was not equipped with burglar alarm system; and that the 
doors the vault were not burglar proof. also appeared that, 
one time when the plaintiff raised question the safety his 
securities, was assured the officers the bank that the se- 
surities would fully protected the bank’s increasing its bur- 
glary insurance. was held that the bank was liable the plain- 
tiff for the amount his loss. 


Action Ira Moon against the First National Bank Benson, 
Holsopple, Pa. Judgment for plaintiff, and defendant appeals. 
firmed. 

Uhl Ealy, Charles Uhl, and Charles Ealy, all Somerset, 
for appellant. 

Norman Boose, Budd Boose, and Clarence Shaver, all 
Somerset, for appellee. 


FRAZER, J.—Plaintiff sued the value securities be- 
longing him and stolen burglars from his safe deposit box de- 
fendant’s bank. The liability defendant was based the theory 
negligence failing exercise due bailee for hire, providing 
reasonably safe place for keeping property. The jury found 
for plaintiff, and, from judgment entered the verdict, defendant ap- 
pealed. 

Plaintiff was depositor defendant’s bank, and, previous the 
burglary, rented one its safe deposit boxes which kept various 
papers, bonds, and other securities. The bank located Holsopple, 
Somerset county, small country town with population the neigh- 
borhood 400 500 persons. the time the loss the streets the 
town were electrically lighted, but night other police 
protection was provided either the municipal bank authorities. 
The windows the bank were protected iron bars three-eighths 
inch diameter attached the window frame and located inches 
apart. The vault, which the securities belonging plaintiff and others 
were kept, was built with walls inches thick; the entrance being pro- 
tected three doors gates; the outer door being constructed soft 
steel three-sixteenths one-fourth inch thick, about 
one-half inch where the lock was attached. The middle door consisted 
thin iron plate split the middle and swinging hinges from the 
sides the vault, and the inner door gate, the one commonly used 
during banking hours, while the outer doors remained open, was con- 
structed separated upright rods and closed with spring lock. The 
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boxes used depositors, one which the plaintiff rented, were ar- 
ranged inside the vault, which also contained the steel safe which de- 
fendant kept its funds and securities. The deposit boxes were opened 
two keys, one which was kept the depositor and the other, 
master key, remained the possession the bank; the presence both 
keys and bank official being required secure access the contents 
the box. 

After effecting entrance through window sawing one the 
iron bars, the burglars drilled opening the vault door, over small 
bolt connecting with the combination lock, and cutting this bolt re- 
leased the combination from the mechanism which permitted the door 
operate free from the lock and allow entrance into the vault. The 
safe which the bank kept its money and securities was not disturbed, 
and the only valuables taken were such were found loose the vault 
and those contained the boxes depositors, which were forced open 
the burglars. 

tending show lack reasonable care, plaintiff offered evidence 
that the bank employed watchman; that, while the building was elec- 
lighted, light was not kept burning during the night; that the 
building was not equipped with burglar alarm that the middle 
door the vault had been left unlocked; that the inner gate could 
unlocked merely reaching between the rods; and that neither door 
the vault was burglar proof. 

Under the conditions indicated the foregoing testimony the court 
below properly charged that defendant owed plaintiff the duty 
exercising such care ordinarily careful and prudent persons would 
exercise the same similar business, and that, the jury found de- 
fendant failed exercise such care, plaintiff was entitled verdict 
for the amount his loss. 

The contract between the parties was bailment for hire, and, con- 
sequently, for the mutual benefit both. Reading Trust Co. Thomp- 
son, 254 Pa. 333, 337, 953. such case there implied contract 
that the bailee will take reasonable and ordinary care property the 
subject-matter the bailment; Cody Venzie, 263 Pa. 541, 546, 107 
383. What constitutes ordinary care diligence necessarily varies 
with the under which the bailment made, the nature 
the subject-matter, the business which the bailee engaged, the usages 
that particular industry, and necessarily question for the jury. 
County Bank Smith, Pa. 47, 54; Erie Bank Smith, 
Brewst, 16; Safe Deposit Co. Pittsburgh Pollock, Pa. 391, 
393, Am. Rep. 660. 

The fact that plaintiff was aware the conditions under which his 
securities were kept, and without objection permitted them remain 
the bank, does not prevent recovery. deem unnecessary, under the 
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facts here involved, enter into discussion the extent which the 
doctrine estoppel contributory negligence should apply cases 
bailment for hire. The contract here was one rental safe deposit 
box consideration the payment fixed amount plaintiff 
stated periods. Defendant accepted from time time the compensa- 
tion provided for, and undertook perform the trust, and doing 
there resulted obligation its part exercise the degree care and 
diligence generally given other banks similarly situated. Plaintiff 
had control over the manner which the box containing his se- 
was kept and guarded defendant, the kind and quality 
doors and locks other safety devices attached the vault, these 
details were entirely for defendant determine. question being 
raised concerning the safety property, and the advisability 
transferring another bank, was assured the officers de- 
fendant that his securities would fully covered and protected de- 
fendant increasing its burglar insurance. Plaintiff had right rely 
this assurance safety and assume defendant would take such 
precautions protect his property were ordinarily taken banks 
under similar and was not required make personal 
investigation the methods adopted defendant performing this 
duty. 

Appellant also assigns for error portions the charge and rulings 
testimony. These assignments are without merit and discussion 
them seems unnecessary. 

The judgment the court below affirmed. 


TRANSACTION WITH UNDERWRITER 
BOND ISSUE NOT USURIOUS 


Miller Co., Inc. Claridge Manor Co., United States District 
Court, Alabama, Fed. Rep (2d) 859. 


the terms underwriting agreement under which the 
defendant delivered the plaintiff company entire bond issue the 
plaintiff was allowed discount per cent. from the face value 
the bonds and certain other allowances account expenses. 
was held that the transaction was not usurious, appeared 
that the money represented the discount and allowances was in- 
tended compensate the plaintiff for service handling and sell- 
ing the bonds for the defendant, and was not intended compensate 
the plaintiff for the use money furnished the defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1291. 
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Equity. Mortgage foreclosure suit Miller Co., 
trustee, against the Claridge Manor Co. Decree for plaintiff accord- 
ance with opinion. 

Anderson, Rountree Crenshaw and Reuben Arnold, all Atlanta, 
Ga., and Nesbit Sadler, Birmingham, Ala., for plaintiff. 

McClellan, Rice Stone, Birmingham, Ala., for defendant. 


GRUBB, J.—The plaintiff the trustee under mortgage exe- 
and securing bond issue the defendant, and seeks fore- 
closure the mortgage, because claimed default the payment 
interest, for which the trustee, pursuant the terms the mortgage, 
declared the principal the mortgage due. The failure pay the 
interest not disputed. The defense that the loan evidenced the 
bonds and secured the mortgage was usurious, and the entire interest 
thereby forfeited under the laws governed the con- 
tract. Section 3436, Park’s Code Georgia; Acts Ga. 1916, 48. 

the terms the underwriting agreement between Miller Co. and 
the defendant, which was written one, the defendant agreed issue 
and deliver Miller Co. its bonds, the aggregate par value $565,- 
000, secured mortgage lot which was erected apart- 
ment house. The purpose the bond issue was enable defendant 
finance the purchase the lot and the construction the building. 
Miller Co. was bond-selling house, specializing bonds secured 
mortgages office buildings and apartments, and this was known 
defendant. Miller Co. agreed take over the entire issue bonds, 
and account the defendant for $480,250 for the entire issue. 
was also given the right expend two specific amounts, one for printing 
and legal expenses, and one for architect commissions, out the pro- 
ceeds the bonds, without accounting the defendant therefor. The 
guaranteed amount $480,250, less the two mentioned deductions, 
was paid the defendant, regardless the amount realized from 
the resales the bonds. Payments were made the needs the 
building required, regardless whether the amounts paid had been 
received Miller Co. from the sales the bonds. Miller Co. was 
have the right pleased with the bonds, when received 
from defendant, being accountable defendant only for the stipu- 
lated amount. Miller Co. was the trustee under the mortgage secur- 
ing the bond issue, well the underwriters the issue. The 
stipulated amount was deposited Miller Co. needed 
complete the building and used for that purpose. Miller Co. had 
the right supervise the construction the building and other 
things essential the security the bond issue and for the protection 
the bondholders. Miller Co. were interested the proper securing 
the bonds, both because being underwriters the issue and trustee 
under the mortgage. 
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seem clear that defendant could have financed the venture only 
through bond-selling house, and only the distribution the bonds 
through resales numerous purchasers. evidently could not have 
placed the bond issue with single purchaser lender. therefore 
applied for the money Miller Co., which had organization 
bond salesmen, and was engaged selling bonds like character 
small buyers. was contemplated Miller Co. and the defend- 
ant that the needed money was not invested Miller Co., but 
was secured through them selling the bonds many buyers. 
was known the defendant that the bonds could not realized upon 
this way, except substantial cost distribution. defendant 
had distributed the bonds singly small quantities through bond 
salesmen, that cost would have been necessarily incurred it. used 
the organization Miller Co. for the distribution the bonds, defend- 
ant would have been saved that cost, but Miller Co. could have sus- 
tained it. The transaction necessarily implied that the defendant was 
reimburse Miller Co. for the expenditure, and the underwriting agree- 
ment provided through the discount and the two special allowances. 

The question whether the allowance discount Miller Co. 
per cent. from the face value the bonds and the two men- 
tioned deductions made the transaction usurious loan. not think 
that important determine whether the transaction evidenced 
the underwriting agreement constituted Miller Co. selling agent, 
underwriter, lender, vendee. The important question whether 
the money represented the discount and the deductions allowed was 
compensate Miller Co. for the use money furnished de- 
fendant, for services agreed performed for the benefit 
defendant. the consideration was the use money, constituted 
usury. the consideration was service handling and selling the 
bonds for defendant, and the agreement for service was made good 
faith, and was not cloak conceal usury, the transaction was not 
usurious loan. Cockle Flack, 344, Ed. 949; Houghton 
193 934, 113 562; Appeal Hessberg, 200 562, 119 
265, and Hughes Griswold, Ga. 299, 1092. The principle 
has been held apply equally the case selling agent lender. 
The ground the principle that the discount not taken for the 
use money, but for agreement perform service, and that such 
agreement the usury law does not apply, unless cloak for 
usury. 

Applying the principles the facts this case: the transaction 
was more than sale the entire issue bonds the defendant 
Miller Co., and was not contemplated that Miller Co. were 
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resell small lots substantial cost, order realize money for 
the bonds, then, whether Miller Co. considered lender pur- 
chaser, the transaction would infected with usury. The only con- 
sideration for the discount would then have been the use the money 
furnished defendant Miller Co. the contrary, both Miller Co. 
and the defendant knew that the money agreed furnished was 
come from the proceeds resales small lots the bond issue, 
effected Miller Co.’s organization. Such services were 
rendered for defendant’s benefit, since the needed money could 
procured only that way. While the written contract under which 
Miller Co. were handle and distribute the bonds might justify the 
inference that Miller Co. acquired the bonds from defendant for 
fixed amount, and that defendant had further interest their dis- 
position after receiving the amount, yet the situation the parties, 
what they desired accomplish, and the surrounding circumstances in- 
dicate that the parties contemplated resales the bonds Miller 
Co. necessary factor procuring the money agreed fur- 
nished, and that the services effecting the resales, looking through 
form substance, were for the benefit defendant, and were sub- 
stantial value—not cloak cover usury. The bonds had resold 
finance the building. Miller Co. had stood the cost handling and 
distributing, could not have taken over the bonds their face value, 
unless could have resold them substantial premium. The bonds 
bore interest, and this furnished the means compensating for the use 
the money. The discount retained Miller Co. was compensate 
for the necessary expenditure incurred handling and distributing the 
bond issue. would not constitute usury unless made with intent 
defeat the usury law. 

view the necessity arising from the nature the transaction 
and involved redistribution the bonds, that such services per- 
formed some one, and the propriety the defendant, between 
and Miller Co., paying for them, not think that the record shows 
that the agreement for the discount was mere evasion the usury 
laws. was provide compensation for service agreed performed 
Miller Co. for defendant and its request. the discount con- 
strued compensation for services, its amount does not present 
issue, unless out proportion the value the services 
show bad faith. evidence was offered any disproportion the 
expense agreed incurred Miller Co. the case Houghton 
Burden, supra, the Supreme Court quoted from the case White 
Benjamin, 138 623, 1037, these words: ‘‘Usury crime, 
and who alleges defense obligation pay money must 
establish clear and satisfactory 

reference the item allowance for legal expenses, printing, and 
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other expenses allowed Miller Co., enough say that evidence 
has been produced the actual reasonable cost such services. 
The burden was the defendant show that the amount fixed was 
extravagant indicate bad faith and cloak cover usury. 

With relation the item allowance for the services commissions 
allowed Miller Co. for architect, the record contains some evidence 
what was actually done that respect Miller Co.’s architect 
and the amount salary paid him. is, however, not strong enough 
sustain the burden the defendant rested under show bad faith. 
Houghton Burden, supra; Canfield, supra; Appeal Hess- 
berg, supra. 

The reached and expressed entitles the plaintiff de- 
The matter accounting between Miller Co., underwriters 
the bond issue, and defendant, not being involved this suit between 
Miller Co., trustee, representing the present bondholders, and the 
defendant, will not concluded the decree rendered. Equity re- 
quires, and the decree will provide, that the defendant entitled 
lift the default and reinstate the mortgage, paying all interest due 
date payment, provided payment made within days from 
entry the decree. the interest not paid, the decree will pro- 
vide that the principal secured the mortgage shall matured for non- 
payment interest that the mortgage foreclosed and the mortgaged 
premises sold, unless defendant within additional days pay the 
amount, principal and interest, due thereon, with deficiency decree 
for any unpaid balance the mortgage debt not satisfied from the pro- 
ceeds the foreclosure sale the event there one. 


MAKER LIABLE TRANSFEREE NON- 
NEGOTIABLE NOTE ONLY FOR AMOUNT 
ACTUALLY RECEIVED FROM PAYEE 


First National Bank Idaho Reins, Supreme Court Idaho, 248 
Pac. Rep. 


The defendant, upon application bank for loan $1,000, 
was persuaded sign note for $5,000, with the understanding that 
would given certificate deposit offset the amount ex- 
cess $1,000. The note, which was non-negotiable form, was 
subsequently pledged the plaintiff bank security for loan. 
The bank later brought this action the note. defense was 
that the only amount which the defendant received from the note 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 771. 
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was $1,000. was held that the note, the hands the plaintiff, 
was subject the same defenses as‘it would have been the hands 
the original holder, and that consequently the defendant was en- 
titled show that did not receive the full amount the note. 
was therefore held that the plaintiff was entitled recover only the 
amount which the defendant actually received. 


Action promissory note the First National Bank Idaho 
against Henry Reins. From judgment for plaintiff and order 
denying motion for new trial, defendant appeals. Reversed and re- 
manded for new trial. 

Freehafer McClure, Payette, and Hays, Martin, Cameron 
Hays, Boise, for appellant. 

Karl Paine, Edwin Snow, and Dean Driscoll, all Boise, for re- 
spondent. 


BUDGE, J.—Respondent brought this action recover upon 
promissory note executed appellant favor the Fruitland State 
Bank and assignment such bank respondent se- 
cure aloan. The trial court directed verdict for respondent, and from 
the judgment entered the verdict and order denying motion for 
new trial this appeal taken. 

The facts are not dispute, namely, that appellant went the 
Fruitland State Bank and asked the cashier, Gardner, could bor- 
row $1,000, and was told that could; that the cashier asked him 
could not make $5,000, and appellant replied that did not want 
more than $1,000; that the cashier stated appellant that would 
make the loan $5,000 would big help the bank and also the 
fruitgrowers, and that appellant would given certificate deposit 
offset the $5,000 note—the note draw interest the rate per 
cent., that was the regular rate charged the bank, and the cer- 
tificate deposit draw per cent., but that when the 
deposit came due the difference the interest would allowed. 
pellant signed note for $5,000, and within two days thereafter this 
note was posted collateral security for loan from respondent the 
Fruitland State Bank. 

Appellant, his answer the complaint, among other defenses, 
affirmative defense alleged that ‘‘received consideration for the 
said note except the sum $1,000 and the uncontradicted 
proof that benefit accrued appellant from the signing the 
$5,000 note except the $1,000 which actually received. 

The note was non-negotiable form; its assignment respondent 
was not sale transfer the ownership the Fruitland State Bank 
therein, but was pledge security for indebtedness. Respondent 
stands the same position the Fruitland State Bank were suing 
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the note, the note being subject the same equities and defenses 
the hands respondent would have been the hands the 
original payee. Radke Liberty Ins. Co., Idaho, 436, 216 1040. 

reason the unusual transaction under which the cashier the 
Fruitland State Bank obtained from appellant the $5,000 note and 
gave the latter what purported certificate deposit, the two 
papers executed must taken and construed together. They formed 
one contract which, between the original parties the note and the 
purported certificate deposit, could not enforced until the agree- 
ment made the parties connection with the transaction was per- 
formed. has been well settled, this state and elsewhere, that sev- 
eral instruments made one and the same time, and having relation 
the same subject matter, must taken parts one transaction, 
and construed together for the purpose showing the true contract be- 
tween the parties. also well settled that written instrument 
delivered, the purpose for which was delivered, between the parties 
and those having notice, may shown parol, and the effect 
the admission such testimony not violative the rule against the 
admission parol evidence vary the terms written instrument, 
but show the intention the parties and what the agreement was. 
Central Bank Bingham Stephens, Utah, 358, 199 1018; Beach 
Tillinghast, 192 287, 112 545; Higgins Ridgway, 153 

The contract between the parties was that the $4,000, together with 
the interest provided for, would offset the $4,000 evidenced 
the purported certificate deposit. The important question de- 
cided is: What was the real obligation the appellant? When the 
motion for directed verdict was made and the court entertained, the 
evidence conclusively showed that appellant’s obligation was for $1,000; 
that all the money that received and which passed his check- 
ing account. the $4,000, when the Fruitland State Bank failed 
comply with its contract cancel the $4,000 the note with the cer- 
deposit for that amount, which the evidence shows that 
agreed do, the contract that respect terminated, since the Fruitland 
State Bank could not avail itself the benefits the without 
assuming the burdens thereof. was definitely agreed that appellant 
should not required pay any part the $4,000 the interest 
thereon. 

Seymour Cowing, Abb. (N. Y.) 200, was substance 
held that, where one party delivered his notes another, the person de- 
livering them might prove that they were not delivered binding obliga- 
tions against him, and that they were without consideration, and con- 
sequently void. The import appellant’s evidence that the delivery 


7 


THE BANKING LAW JOURNAL 


the note, far the $4,000 concerned, was conditional and was 
for the accommodation and serve some particular purpose the bank, 
which being true, there was consideration for the $4,000, and the 
court erred, our opinion, directing verdict for respondent. 

Appellant received benefit beyond the $1,000, which was known 
and understood the cashier, and, since the note non-negotiable, 
such fact constituted valid defense the action far the $4,000 
concerned. Higgins Ridgway, supra. 

note was discounted, there was distinct understanding between the 
maker and the bank discounting it, that the former should incur 
liability signing the note, was held that was not liable thereon 
the bank which discounted it. The decision the case last mentioned 
was based partly upon Benton Martin, 570, wherein was 
held that instruments not under seal may delivered one whom 
they are payable upon conditions, the observance which essential 
their that the annexing such conditions the delivery 
not oral contradiction the written obligation that, needs de- 
livery make obligation operative, the effect it, and the extent 
which the instrument become operative, may limited the con- 
dition attending its delivery; and that, between the parties and 
others having notice, the want consideration may shown. 

Other defenses are urged against the validity the note sued upon 
far the $4,000 concerned, but become unimportant view the 
reached. Respondent also seeks maintain right re- 
upon the theory that there was for the $4,000 
the issuance and acceptance appellant the certificate deposit. 
But appellant made deposit $4,000, and the transaction was not 
intended bona fide deposit time $4,000 appellant’s money, 
and was nothing more than fraudulent act upon the part the cashier 
obtain appellant’s signature instrument for the purpose 
securing further loan for the benefit the bank, the evidence 
shows. And, since there was deposit, the transaction does not 
fall within the provisions Sess. Laws 1921, 42, pp. 53, 62, regarding 
offsets deposits insolvent banks. 

May 12, 1922, appellant gave his note the Fruitland State Bank 
for $100, bearing interest, and August 12, 1922, gave his note for 
$250, bearing interest. The Gem Fruit Union was indebted ap- 
pellant the sum $1,026, and arrangement this amount was de- 
posited the Fruitland State Bank appellant’s credit. Before the 
deposit said latter amount, appellant and the cashier the bank, 
Gardner, entered into agreement whereby the two notes above men- 
tioned, together with interest, would paid out the $1,026, and the 
balance appellant’s checking account. The $1,026 was paid 
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into the bank November 1922, but the did not pay the two 
small notes directed, placing the entire amount deposit instead. 
The bank failed November 20, 1922, and was taken charge the 
commissioner finance. Later appellant voluntarily paid the amount 
the two small notes, aggregating $363.10, the liquidating agent 
the Fruitland State Bank, and this action seeks have the same 
offset against the $1,000 which received connection with the $5,000 
note, upon the theory breach trust agreement and damages 
resulting therefrom. This was voluntary payment made reason 
mistake law and cannot offset recovered, falling within the 
rule announced Independent School Dist. No. Mittry, Idaho, 
282, 226 1076, and Cye. 1313. 

Appellant further pleads additional offset $719.92 account 
deposits made the Fruitland State Bank subsequent the giving 
the note sued upon this action and prior the time that had 
any knowledge notice the assignment the note question. This 
amount, which was the balance appellant’s account the defunct 
Fruitland State Bank the time its failure and subject his check, 
cannot offset against the $1,000, under the provisions Sess. Laws 
1921, 42, pp. 53, 62, forbidding offsets such here sought made; 
said provisions the statutes being force the time the deposit was 
made and long subsequent thereto and after the entry judgment 
the cause the court below. 

From what has been said follows that the judgment should re- 
versed and the cause remanded for new trial. ordered. Costs 
awarded appellant. 


PROVISION FOR MATURITY NOTE UPON 
DEFAULT PAYMENT PRINCIPAL 
INTEREST 


McRae Federal Land Bank Columbia, Court Appeals 
135 Rep. 112 


The parties note may provide that case default pay- 
ment any installment principal interest, taxes prop- 
erty which the note secured, the whole amount shall once 
become due, or, the option the holder, may become due and 
payable. 

the note merely provides that case default the entire 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 755, 653. 
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amount may, the holder’s option become due and payable, and 
the arrears are paid and accepted before the holder elects exercise 
the option, his right exercise such option extinguished; but 
the holder’s election exercise the option declared prior the 
tender arrears, the rights the parties are the same the 
entire note had, its terms become due immediately upon default. 

Where note becomes due upon default payment the accept- 
ance part payment will not amount waiver the default. 


Suit the Federal Land Bank Columbia against McRae. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Calhoun, Mt. Vernon, for plaintiff error. 

Underwood, Mt. Vernon, for defendant error. 


JENKINS, J.—It competent for parties promissory note 
provide that, case default made the payment 
any installment principal interest when due, 
payment, when due, the taxes the property which the note 
secured, the whole amount, both principal and interest, shall once 
become due and payable, provide that such event the whole 
amount, both principal and interest, may, the option the holder 
the note, become once due and payable. 

Where the instrument does not provide that case default the 
amount remaining due thereon shall once become due and payable, 
but provides merely that case such default the entire amount may, 
the option the holder, become once due and payable, the 
arrears are paid and accepted prior such election the part the 
holder, his right exercise such option would thereupon become ex- 
tinguished but, such election declared prior the tender such 
arrearage, and the giving the statutory notice intent sue for at- 
torney’s fees sufficient evidence such election (Harris Powers, 
129 Ga. [6], 1038, Ann. Cas. 475), the rights the parties 
are the same the entire note had, its terms, become due im- 
mediately upon default without such election. either such 
the entire debt being then due, the mere acceptance part pay- 
ment thereon would not amount waiver the prior default undo 
the maturity the remainder the indebtedness and set forward 
the dates originally fixed therefor under the terms the original con- 
tract. Gilford Green, Ga. App. 125 80, and there 
cited Pape Woolford, Ga. App. 174 (5). The fact 
that, after the entire indebtedness had been declared due, the holder 
might have offered reinstate the contract certain conditions which 
were not complied with would not operate change the ruling stated. 

The court properly allowed the amendment setting forth non-payment 
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taxes additional ground for accelerating the maturity the 

note sued on, and for this additional reason the action the court 

directing verdict favor the plaintiff was accordance with law. 
Judgment affirmed. 


BANK PAYING NOTE THROUGH MISTAKE 
CANNOT RECOVER AMOUNT FROM 
PRIOR INDORSER 


Bankers’ Trust Co. Relbok Realty Co., Inc New York Supreme Court, 
Appellate Division, 213 Supp. 310. 


The makers note payable the banking office the plain- 
tiff trust were the owners practically all the stock 
corporation. The plaintiff company paid the note out the funds 
the corporation, owing mistake employee who believed 
the note note the corporation. The plaintiff was obliged 
eredit the corporation’s account with the amount paid, and 
subsequently the plaintiff brought this action recover that amount 
from prior indorser. was held that the plaintiff was not entitled 
recover. 


Action the Bankers’ Trust Company against the Relbok Realty 
Company, Incorporated, and others. From order granting the named 
defendant’s motion for judgment dismissing the complaint it, 
plaintiff appeals. Affirmed. 

White Case, New York City (James Adam Murphy, New 
York City, counsel, and Allen McCarty, New York City, the 
brief), for appellant. 

Gleason, McLanahan, Merritt Ingraham, New York City 
(Frank Weil, New York City, counsel), for respondent. 


MARTIN, J.—The complaint this action purports set forth 
cause action for money had and received against the defendant Relbok 
Realty Company, Inc. The defendants Wells and Weinberg made their 
note one Gardiner for the sum $2,500, payable the banking 
office the plaintiff. Wells and Weinberg were officers, directors, and 
owners all, practically all, the capital stock Gardiner Wells 
Company, The plaintiff was authorized pay orders notes 
Gardiner Wells Company, Inc., signed Wells and Weinberg. The 


similar decisions see Banking Law Journal Digest (Third 
Edition) 984. 
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plaintiff had made payments for Gardiner Wells Company, Inc., 
upon paper signed. 

The individual note Wells and Weinberg was delivered Gardiner, 
indorsed him blank, and delivered for value and before maturity 
the defendant Relbok Realty Company, indorsed the note 
the order defendant Guaranty Trust Company New York and 
delivered such indorsee, which, after indorsing the instrument 
blank, presented the office the plaintiff for payment. was paid 
the plaintiff with the funds Gardiner Wells Company, Inc., un- 
der mistake fact. The employee plaintiff believed note 
Gardiner Wells Company, Inc. The note and monthly statement 
Gardiner Wells Company, rendered plaintiff, were rejected, 
and Gardiner Wells Company, Inc., demanded credit its account 
for the amount paid. The plaintiff was then obliged credit Gardiner 
Wells Company, Inc., accordingly. further alleged that demand 
was made upon Wells and Weinberg, and they refused pay plaintiff 
the amount the note. Judgment sought against the defendants 
separately, the alternative, because plaintiff doubt the 
defendant defendants from whom entitled redress. 

The defendant Relbok Realty Company, Inc., contends that the plain- 
tiff has claim against it. The note, its terms, was made payable 
the office the plaintiff, the Bankers’ Trust Company, which paid 
the day when and the place where was made payable, and the so- 
called mistake was not discovered until November 1924, days 
later. The complaint fails allege that any notice whatsoever was given 
the indorser, Relbok Realty Company, Inc., any the parties 
the note other than Wells and Weinberg. 

Assuming the truth the facts set forth the complaint, the de- 
fendant Relbok Realty Company, Inc., not liable upon the theory 
money had and received, upon any other theory. The case River- 
side Bank First National Bank Shenandoah, 276, 278, 
181, 183, decided the Court Appeals for the 
Second Circuit, directly point. Judge Wallace, writing the opinion, 
said: 


principle, where the holder note presents the bank 
which made payable, receives the money, and surrenders the paper, 
the transaction is, effect, purchase from the holder. completed 
transaction, which cannot rescinded except for fraud, 
mutual mistake. Where forged paper delivered, the consideration fails 
and different rule obtains. case strictly analogous where bank 
accepts the check customer, and credits the amount the account 
the depositor. such case the Supreme Court used this 
‘When check itself offered bank deposit, the bank has the 
option accept reject it, receive upon such conditions may 
agreed upon. rejected, there room for any doubt 


124 THE BANKING LAW JOURNAL 


question between the parties. If, the other hand, the check offered 
deposit, and received deposit, there being fraud, and the 
check genuine, the parties are less bound and concluded than the 
former case. Neither can disavow repudiate what has been done. The 
case simply one executed contract. There are the requisite 
parties, the requisite consideration, and the requisite concurrence and 
assent the minds those concerned.’ Bank Burkhardt, 100 
686 [25 Ed. 

permit bank which has paid note check customer 
rescind the transaction because discovers that was mistaken the 
state the customer’s account, would, pointed out Judge Cooley 
Bank Burkhardt, supra, reverse the rule commercial law, and 
transfer from the acceptor the payee the responsibility which the 
former assumes the acceptance and the loss, which should left where 
fell. said: ‘We think would exceedingly unsafe doctrine 
commercial law that one who has discounted bill good faith, and 
received notice payment, the strongest possible assurance that was 
drawn with proper authority should afterwards hold the moneys subject 
such showing the drawee might able make the influences 
operating upon his mind induce him make payment. The beauty 
and value the rules governing commercial paper consist their per- 
fect certainty and reliability. They would worse than useless the 
ultimate responsibility for such paper, between payee and drawee, 
both acting good faith, could made depend the motives which 
influenced the latter honor the paper.’ 

facts this case illustrate the truth these observations. The 
defendant, relying upon certification the plaintiff, took steps 
charge the indorser upon the note; and, this action could main- 
tained, order regain the situation which was placed the act 
the planitiff, would obliged resort the uncertain chances 
litigation with the indorser. Treating the case one which the 
money was paid the plaintiff over its counter the defendant, the 
language the court Aiken Short apposite: ‘The plaintiffs, hav- 
ing voluntarily parted with their money purchase that which the 
defendant had sell, though doubt turned out different and 
less value that what they expected, cannot maintain the action.’ 


Oddie Nat. City Bank New York, 735, 741 Am. 
Rep. 160), the court set forth the law the following language: 


business transacted banks large amounts, with 
great rapidity, but according definite and certain rules, which are 
well understood and acted upon those engaged that business. Very 
little said, but very much understood, and there absence all 
formalities which tend embarrass the facility doing the business. 

Applying these rules, there can doubt but there was 
express demand one side, and consent the other, that this check 
should placed the the plaintiffs deposit. The legal 
effect the transaction was precisely the same though the money had 
been first paid the plaintiffs, and then deposited. When check 
presented bank for deposit, drawn directly upon itself, the same 
though payment any other form was demanded. the right 
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the bank reject it, refuse pay it, receive conditionally, 

but accepts such check and pays it, either delivering 
the currency giving the party for it, the transaction closed 
between the bank and such party, provided the paper genuine. 
the case deposit, the bank becomes once the debtor the de- 
positor, and the title the deposit passes the bank. The bank always 
has the means knowing the state the account the drawer, and 
elects pay the paper, voluntarily takes upon itself the 
securing out the drawer’s account otherwise. there has ever 
been any doubt upon this point, there should none hereafter. 
different principle would applied checks drawn upon other banks, 
paper left for collection. such cases the presumption agency 
might arise. 

stress was laid upon the that the check was pre- 
sented the receiving instead the paying teller, but not claimed 
but the receiving teller had authority receive deposits, and deter- 
mine what checks upon the bank would receive, and the depositor 
not prejudiced his misjudgment, want information even, 
easy access such information was within his reach; but there was 
want full knowledge the part both tellers that the drawer’s 
account was overdrawn largely the time. The officers the bank 
doubtless believed that would make his good. all events, 
they assumed the responsibility, and the bank bound their 


Consolidated Nat. Bank New York First Nat. Bank Mid- 
dletown, 129 App. Div. 538, 540, 114 308, 310, the court said: 


check, when presented the defendant, was paid its ac- 
ceptance the defendant valid, marking the same paid, crediting 
the amount the account the plaintiff’s agent, the Albany Trust 
Company, and charging against the account Davies Co. 
matter law, that closed the transaction without power 
—citing Oddie Nat. City Bank New York, 735, 741, Am. 
Rep. 160, and Pratt Foote, 463. 


189, the headnote states the law follows: 


bank receives the ordinary course business check 
drawn upon it, presented bona fide holder, who without notice 
the fact that payment thereof has been stopped, and the bank pays the 
amount the check such holder, cannot afterwards recover back 
the money paid mistake, the ground that the check 
had been countermanded the drawer.’ 


Manufacturers’ Nat. Bank Swift, Md. 515, 520, 336, 
337, the court passed upon similar question and said: 


the bank could recover this money from Swift, would 
extremely dangerous matter business with bank. one could 
know when could safely receive payment check. thing, how- 
ever, that the law has provided rules for the transaction this kind 
business which are sound and sensible, and which promote convenience 
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and security commercial dealings. When with full and perfect 
edge the facts, and without the least element surprise, imposition, 
misrepresentation, has elected pay check, the law could 
never permit undo the transaction and recover the money 


When the bank paid this note, believing that the maker had funds 
there meet it, the mistake was that the bank. Its representatives 
were position know the facts, and they were bound busi- 
ness and banking practices, which require them act for the plaintiff 
accordingly and its peril. Upon payment the note, the matter 
was closed far this indorser concerned. 

The complaint having been properly dismissed the defendant 
Relbok Realty Company, Inc., the order should affirmed, with $10 
costs and disbursements. 

Order filed. 


BANK DEALING WITH COMPANY’S AGENT 
NOT LIABLE FOR AGENT’S BETRAYAL 
TRUST 


Michigan Milling Co. Vernon State Bank, Supreme Court Michigan, 


The manager elevator owned the plaintiff milling com- 
pany was forbidden his contract employment from engaging 
his own behalf business similar the time 
when the manager was under orders not buy deal grain 
his employer’s behalf engaged certain buying and selling trans- 
actions his own account. The defendant bank extended him the aid 
its banking facilities connection with these transactions, 
reliance upon his representations that had his employer’s per- 
mission carry such transactions. this action the plaintiff 
sought recover damages against the bank the theory that the 
manager was disloyal and used his position and the plaintiff’s equip- 
ment on, for his own profit, business should have done 
for the benefit the plaintiff, and that the bank, with knowledge 
the plaintiff’s rights and the manager’s betrayal his trust, ex- 
tended its banking facilities aid his dereliction. was held 
that the bank had been guilty wrong and that the plaintiff was 
not entitled recover. 


Action the Michigan Milling Co. against the Vernon State Bank. 
Judgment for defendant, and plaintiff brings error. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 54. 
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Matthews Hicks, Owasso, for appellant. 
Pulver Bush, Owasso, for appellee. 


WIEST, J.—The Michigan Milling Co., located Ann Arbor, had 
branch elevator Vernon charge Clarence Kercher, man- 
ager. Kercher’s employment contract expressly called for his entire 
time and forbade his engaging like business for himself. 

Claiming the manager was disloyal and used his position and plain- 
tiff’s equipment carry on, for his own profit, business should 
held have done for the benefit plaintiff, and that the Vernon State 
Bank, with knowledge plaintiff’s rights and Kercher’s defection, ex- 
tended its banking facilities aid his dereliction, plaintiff brought 
this suit recover damages. the close plaintiff’s proofs the trial 
judge held there could recovery against the bank; thereupon the 
jury was discharged, judgment entered favor the bank, and the 
trial against Kercher postponed. Plaintiff insists the judgment en- 
tered wrong and reviews writ error. 

verdict having been rendered against plaintiff direction the 
court, must, upon review, take favorable view the evidence 
tending support plaintiff’s claim. 

Plaintiff invokes the rule that third person, with knowledge 
agency, who lends aid agent, enable him, such, betray 
his trust and wrong his principal, liable respond damages 
the principal. Application the rule the case before impossible. 

The cashier and manager defendant bank knew the relation 
between plaintiff and Kercher, but claims Kercher represented had 
been directed stop buying commodities, close out merchandise 
hand, and collect accounts, and had arrangement with plaintiff 
which might buy and sell his own account and pay stated 
sum per bushel for the use the elevator and equipment; that the bank 
accepted his word, took some collateral security, and gave Kercher 
eredit for sight drafts, with bills lading attached for shipments 
made, and upon payment the drafts charged Kercher with interest 
upon the face the drafts until paid. The good faith the manager 
the bank beyond question, but plaintiff insists was the duty 
the bank manager find out from plaintiff what its desire was and 
not take the word the agent matter contrary his em- 
ployment, and therefore the bank should held have proceeded 
with the knowledge might have had inquiry had been made 
plaintiff. 

Kercher bought and shipped several carloads wheat, bought 
several carloads stock feed and some drain tile. Some the wheat 
went through the elevator, but the stock feed and tile did not. Running 
through Kercher’s financial transactions the bank, while doing busi- 
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ness his own account, appears his designation agent, and one 
instance check account such business was made payable 
plaintiff. All collections made the bank upon drafts were credited 
Kercher’s personal account. During such time there was remnant, 
ranging from $19, the deposit account plaintiff defendant 
bank. During the time Kercher was buying his own account 
remained manager for plaintiff and was paid salary. 

June 15, 1924, plaintiff’s directors decided get the Vernon elevator 
ready for sale because plaintiff owed considerable money and wanted 
dispose four its elevators. June 19, 1924, plaintiff wrote 
Kercher, its manager Vernon, follows: 


Sir: You have recently been visited Mr. Malay with in- 
structions cease buying commodities once and instructions re- 
duce accounts the books all you can. The idea get things into 
better shape the first July than they have been the time 
taking any recent statement. 

Schneider was the second largest stockholder the milling 
company and, you know, died June 7th. There are several 
reasons for closer accounting than usual this time and are 
asking that these things done and you very careful and make 


About the August, 1924, Kercher informed the manager the 
bank that plaintiff was not position buy grain and made the 
arrangement for financing his own purchases. There evidence 
justifying the charge that the bank conspired with Kercher, or, fact, 
knowingly aided him breach, any, his agency. money 
plaintiff was used Kercher and none plaintiff’s merchandise dis- 
posed him without account for the proceeds. The only money 
the bank obtained for itself was from interest and amounted all 
about $16. The transactions Kercher his own account were during 
the months August and September, 1924, and the whole resulted 
loss. During such period Kercher was under order from 
not buy deal grain its behalf and, fact, did not buy 
deal for plaintiff. 

The not the usual one agent using his position buy 
and sell for himself while under employment for another, but 
one where the agent bought and sold for himself during period was 
forbidden buy and sell for his principal. time need spent 
discussing the well-understood law principal and agent, the loyalty 
due from the agent and his liability for tortious departure from his 
trust, and the right the principal earnings where the agent has 
turned the employment his personal profit recover for con- 
version goods money belonging his principal. Kercher followed 
instructions and, during the time question, did not buy sell com- 
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modities for plaintiff. had bought the commodities dealt 
and sold the same plaintiff’s account, would clearly have violated 
his instructions. Now, having bought and sold his own account, dur- 
ing period was forbidden buy and sell his employer’s account, 
may the employer hold the bank for every dollar Kercher deposited, 
for the profit Kercher made some deals, without taking into con- 
sideration the loss made another deal that wiped out all the profits? 
Was the bank point wrongdoer extending its banking facilities 
Kercher under the may assume for the purposes 
the issues against the bank that Kercher was not authorized carry 
any business the elevator for his personal profit; that the bank 
relied Kercher’s representation that had leave make the business 
personal affair and plaintiff has been wronged. These matters are 
assumed, however, solely for the need having case which 
apply the law. 

point called our attention and such search 
have been able make has disclosed none. Defendant bank not 
guilty conversion. Kercher made the deposits and withdrawals, and, 
whatever his liability plaintiff, such liability based upon relation 
not existing between plaintiff and the bank fact fiction. What 
the bank did was accept the sight drafts for the use the depositor 
thereof upon agreement that the proceeds should subject his 
order. When checked against the depositor, and the money dis- 
bursed the bank, the situation was the same cash had been 
delivered for safe-keeping and afterwards returned. None the money 
deposit the bank the name Kercher belonged plaintiff, 
unless consider profiits the several turnovers impressed with 
trust, but such case the remedy follow the funds, and all such 
funds deposited the trustee (if term Kercher such) were paid 
the trustee before the trust relation was asserted. The case have 
here not one the bank trying hold plaintiff for acts its agent, 
but one which plaintiff seeks hold the bank for participation 
the wrongful acts its agent. 

The bank did not induce Kercher enter business for himself, nor 
was privy the wrong, any, committed Kercher. The bank was 
guilty wrong and was not duty bound deny its banking 
facilities Kercher withhold Kercher’s deposit from withdrawal 
assertion rights between its depositor and third person. 

attach significance the use the word ‘‘agent,’’ em- 
ployed Kercher, for each instance its use related transactions 
Kercher his own behalf. 

find authority authorizing recovery against the bank, and 
can conceive reason for imposing liability the bank. 

The judgment affirmed, with costs the Vernon State Bank. 
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ASSIGNMENT BANK FUNDS PAID 
UNDER CONTRACT 


Cook Arrington Citizens’ State Bank Marlin, Court Civil 
Appeals Texas, 282 Rep. 888 


Two firms were awarded certain road contracts, and one the 
firms, Harris Powell, assigned its portion the funds paid 
thereunder the Citizens’ State Bank Marlin security for 
advances. The draft issued final payment for the work was drawn 
payable the firms jointly. was cashed the Marlin National 
Bank and each firm was that bank with the amount due 
it. Harris Powell drew check favor the Citizens’ Bank 
the Marlin Bank for the full amount its deposit the latter 
bank. The Marlin Bank charged against the deposit note made 
the firm and check drawn the firm the Citizens’ Bank, 
both which had been transferred the Marlin Bank, and paid 
the balance the deposit the Citizens’ Bank. The amount 
paid was less than the indebtedness Harris Powell the 
Citizens’ Bank. 

was held that the Marlin Bank had the right charge the 
note, which was past due, against the deposit Harris Powell. 
was also held that the Marlin Bank did not have the right 
charge the amount the check against the deposit unless took 
the check good faith and paid value therefor without notice that 
the funds had been assigned the Citizens’ Bank. was further 
held that the other firm could not held liable for the indebtedness 
Harris Powell the Citizens’ Bank, even though there was 
evidence that the other firm had promised see that the bank’s 
claim was paid. Such promise could not because was 
without consideration and because the funds received the Citizens’ 
Bank would have been sufficient pay the indebtedness Harris 
Powell the bank had not, the expectation that the check drawn 
the Marlin Bank would paid, paid checks drawn Harris 
Powell. 


Suit the Citizens’ State Bank Marlin against the Marlin Na- 
tional Bank and Cook Arrington, wherein defendant last named 
brought cross-action against defendant first named. Judgment 
verdict for plaintiff against defendant last named, but for de- 
fendant first named against plaintiff, and against defendant last named 
latter’s and plaintiff and defendant last named appeal. 
Judgment for plaintiff against defendant last named reversed and ren- 
dered, and for defendant first named against plaintiff reversed and re- 
manded. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 582, 605. 
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Frank Oltorf, Marlin, for appellants. 
Robert Higgins, Lubbock, and Bartlett Carter, Marlin, for 
appellees. 


BARCUS, J.—In January, 1922, the firm Harris Powell and 
the firm Cook Arrington were awarded certain road contracts 
Falls county. The firms, with the consent all parties interest, ap- 
portioned the work which each firm was perform. the payment 
the funds they became due the respective estimates, check 
payable said two firms jointly would issued the county, and 
the funds would then divided them. the time said contract 
was made with the county, Harris Powell assigned their portion 
the funds paid thereunder the Citizens’ State Bank Marlin, 
secure said bank the advancements which made and agreed 
make, with which said firm could its work, which assignment 
was filed with the county auditor. Cook Arrington were doing their 
banking with the Marlin National Bank. estimate the work done 
was paid each days, and when the draft was given was always 
deposited the Marlin National Bank, and then Harris Powell would 
transfer their portion the Citizens’ State Bank. 

The work was completed and the final payment about $19,000 made 
said contract July 11, 1922, and draft therefor was issued, 
payable said two firms jointly. The same was taken the Marlin 
National Bank, where was and $8,733.55 was deposited 
said bank the credit Harris Powell and the remainder the 
Cook Arrington. This deposit was made after banking hours 
the afternoon July 11th. Immediately thereafter, Arrington, 
the firm Cook Arrington, and Harris, the firm Harris Powell, 
went the Citizens’ State Bank, and Harris gave the Citizens’ State 
Bank check the Marlin National Bank for the full amount said 
deposit, which was passed the credit Harris Powell the Citi- 
zens’ State Bank. said time, the joint request Harris and Ar- 
rington, there was paid out said fund $4,947.30 various creditors 
whom Harris Powell were indebted; Harris said time drawing his 
checks said fund for said amounts, which were said time passed 
the the respective creditors and duplicate deposit slips issued. 
Several said debts were ones that both said firms were responsible 
for, but for which, under the testimony, Harris Powell were prim- 
arily and Cook Arrington secondarily liable. Said payments were 
made the insistence Arrington, order that his firm might re- 
lieved any liability thereon. the time the county auditor de- 
livered the draft Harris Powell and Cook Arrington, testified 
Arrington promised see that the claims Austin Bros. for 
$2,750, Citizens’ State Bank Marlin for $2,722.35, Marlin Lumber Co. 
for $440 and Phipps Lumber Co. for $127.30, would paid; said claims 
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being written the back said draft being claims paid out 
said draft, and each said firms signed their names thereto. 

After Harris and Arrington had made disposition the funds 
the Citizens’ State Bank herein stated, Harris issued Conyers 
check the Citizens’ State Bank for $1,000, applied the 
open account which the firm Harris Powell owed Conyers Live 
Corporation for feed. the morning July 12th, Mr. Glass, 
the president the Marlin National Bank, called Conyers ascertain 
whether Harris had given him check for $2,500 applied the 
Conyers Live Stock Corporation debt and note which Harris 
Powell had executed Conyers Live Stock Corporation for $1,500, 
which note was owned said bank, and was informed that had 
given him check drawn the Citizens’ State Bank for only $1,000. 
Mr. Glass, his testimony, went Conyers’ store and ob- 
tained said check for $1,000, and deposited same the Marlin Na- 
tional Bank the credit Conyers Live Stock Corporation cover 
parts its overdraft, and sent said check the Citizens’ State Bank 
for payment, which bank refused payment because insufficient funds. 
The Citizens’ State Bank sent its check which Harris Powell had 
drawn the Marlin National Bank for $8,733.55 the Marlin Na- 
tional Bank for payment, and the Marlin National Bank refused pay- 
ment said check because insufficient funds. The Marlin National 
Bank charged against the fund deposit Harris Powell said 
bank, which amounted total about $9,000, the $1,500 note which 
Harris Powell had given the Conyers Live Stock Corporation, and 
the $1,000 check drawn the Citizens’ State Bank which Harris 
Powell had given Conyers the night the 11th. Under agree- 
ment between the two banks, without any one waiving any rights, the 
remainder said fund, about $6,500, was paid the Citizens’ State 
Bank, and same lacked $942.01 being sufficient amount 
entirely pay the $2,722.35 which Harris Powell were indebted 
said bank, and which was secured the assignment their 
contract with the county, after deducting the amounts which the 
bank had paid the previous night the request Harris and 
Arrington. 

The Citizens’ State Bank brought this suit against the Marlin Na- 
tional Bank and Cook Arrington for said sum. Harris Powell had 
been adjudged bankrupts, and their estate was insolvent. The Citizens’ 
State Bank claimed that Cook Arrington were indebted for said 
amount because they had agreed with the county auditor Falls 
county see that said claim was fully paid out said final estimate, 
and claimed that the Marlin National Bank was responsible because 
had refused honor the check Harris Powell drawn said funds 
and had illegally retained possession said funds, and that knew 


THE BANKING LAW JOURNAL 133 


that said funds had been assigned the Citizens’ State Bank pay 
said debt. Cook Arrington, their cross-action, asked for judgment 
against the Marlin National Bank for any sum the Citizens’ State Bank 
recovered against them. 

The cause was tried jury, and, the conclusion the testi- 
mony, the court instructed the jury return verdict favor the 
Marlin National Bank against the Citizens’ State Bank, and favor 
the Citizens’ State Bank against Cook Arrington for the amount 
the debt, and against Cook Arrington their cross-action over against 
the Marlin National Bank. From said judgment Cook Arrington 
and the Citizens’ State Bank have separately perfected their appeal. 

Cook Arrington contend that, under the undisputed facts this 
case, the trial court should have instructed verdict their favor. 
sustain this contention. Cook Arrington were under legal obliga- 
tion the Citizens’ State Bank pay the debt which Harris Powell 
owed it. The promise which the county auditor said they made him, 
which they dispute, that they would see that the bank’s claim was 
paid, was entirely without any consideration, and was not any way 
binding upon them. If, however, could said that there was any 
consideration for said promise, sufficient amount funds from said 
draft was paid the Citizens’ State Bank entirely discharge all the 
debt the Citizens’ State Bank, well each the other three 
obligations listed said draft, and thereby the promise, made, was 
out, and the funds actually placed the and control 
the Citizens’ State Bank. Mr. Fountain the Citizens’ State Bank 
testified that the funds derived from the last estimate were handled 
the same way that all other estimates were handled, that the original 
amounts were deposited the Marlin National Bank, part Cook 
Arrington and part Harris Powell, and that thereafter Harris 
Powell would each time transfer their funds the Citizens’ State Bank, 
and that, when Harris gave him (Fountain) check the Marlin 
National Bank for the $8,733,55, made further inquiry and relied 
implicitly the validity said deposit, and without question cashed 
checks for Harris said deposit for about $5,000; more than $1,500 
thereof being checks pay debts Harris Powell that were not se- 
cured any way said contract and were not listed said draft 
paid out said funds. Mr. Fountain the Citizens’ State Bank 
testified that, when Mr. Harris came the bank with the deposit slip 
showing had the $8,733.55 the Marlin National Bank and gave him 
check transferring same the Citizens’ State Bank, assumed Harris 
would have sufficient money pay all his debts, and that his payment 
the claims for Harris was voluntary act his part. The Citizens’ 
State Bank, having its own free will and accord paid the debts 
Harris Powell the strength the deposit slip, could not under any 


{ 
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phase the record hold Cook Arrington for the amount sued for 
herein. 

The only issue necessary determined this appeal between 
the Marlin National Bank and the Citizens’ State Bank the right 
the Marlin National Bank use the funds which Harris Powell 
had deposited the Marlin National Bank pay the $1,000 check 
which Harris Powell had given Conyers for the Conyers Live Stock 
Corporation. The president the Marlin National Bank testified that 


said bank held the note Harris Powell, which was past due, and 


which had been given Conyers and Conyers transferred the 
bank. now well-settled principle law that bank has right 
charge against individual depositor any note notes which 
has which are past due against said depositor. Beatty-Folsom Co. 
Edwards (Tex. Civ. App.) 238 340; Neely Grayson County 
Nat. Bank, 559, Tex. Civ. App. 513; Osceola Mercantile Co. 
Nabors (Tex. Civ. App.) 221 991; Owens American Nat. 
Bank, 988, Tex. Civ. App. 490. also the established 
law that, where bank accepts check and gives depositor for 
the amount thereof pays cash therefor, said check then becomes the 
property the bank, and the bank can maintain suit thereon. Chris- 
man Lumberman’s Nat. Bank (Tex. Civ. App.) 163 651; Provi- 
dent Nat. Bank Cairo Flour Co. (Tex. Civ. App.) 226 499; 
Tradesmen’s State Bank Fort Worth Elevators Co. (Tex. Civ. App.) 
214 656; Burton United States, Ct. 243, 196 283, 

The question this case, therefore, is, Did the Marlin National Bank 
good faith for value, and without notice that the funds had been 
transferred the Citizens’ State Bank, come into possession and become 
the owner the $1,000 check before the $8,733.55 check was presented 
the Citizens’ State Bank for payment? Unless the Marlin Na- 
tional Bank was good faith and for valuable consideration and 
without notice, the owner and possession the $1,000 check prior 
said time, would not have the right charge the amount said 
check against the account Harris Powell. The only right the Mar- 
lin National Bank had was charge against the Harris Powell de- 
posit whatever notes and checks owned and possessed prior the 
time had knowledge the fact that the fund had been transferred 
the Citizens’ State Bank. the Marlin National Bank took the check 
question from Conyers for collection only, then was not the property 
the Marlin National Bank, and did not have the right charge 
same against the Harris Powell deposit. 524; Corpus 
Juris, 736; Conn San Antonio National Bank (Tex. Com. App.) 249 
1045. when the $1,000 check was received and became 
the property the Marlin National Bank, and whether had 
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notice that the funds had been transferred assigned the Citizens’ 
State Bank, and when the Conyers Live Stock Corporation de- 
posited same the Marlin National Bank, and when the $8,733.55 
check was presented the Citizens’ State Bank the Marlin National 
Bank for payment, and which first, were very closely 
drawn issues fact, and the trial court should have submitted same 
the jury for its determination. was error for the trial court instruct 
the jury find verdict favor the Marlin National Bank 
against the Citizens’ State Bank. 

The judgment the trial court between Cook Arrington and 
the Citizens’ State Bank here reversed, and rendered favor 
Cook Arrington and against the Citizens’ State Bank, and, between 
the Citizens’ State Bank and the Marlin National Bank, the cause 
reversed and remanded. 


LIMITATION BANK’S LIABILITY CASE 
PROPERTY LEFT SAFE DEPOSIT BOX 


Sagendorph First National Bank Philmont, New York Supreme 
Court, Appellate Division, 218 Supp. 191 


bank renting safe deposit box delivered the lessee receipt 
stating that the bank would give the property left with for safe- 
keeping the same gave its own property, but beyond that 
would not assume responsibility. action the lessee re- 
cover for the loss property taken from the bank burglars was 
held that the stipulation the receipt limited the bank’s liability 
therein expressed that order establish the bank’s liability for 
the loss the lessee must allege and prove that the bank failed dis- 
charge the duties imposed upon its contract; that the bank was 
not required insure the lessee’s property; that the bank was not 
required offer reward for the apprehension the burglars 
the recovery the property and that the bank was not required 
attempt apprehend and prosecute the burglars. 


Action Ivison Sagendorph against the First National Bank 
Philmont. From that part order which strikes out from the 
complaint certain separate allegations negligence, plaintiff appeals; 
and from those parts the same order which deny defendant’s motions 
dismiss the complaint and strike out several separate allegations 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1111. 


136 THE BANKING LAW JOURNAL 


negligence, defendant appeals. Order modified, and, modified, 
unanimously affirmed. 

Daniel Hudson, for appellant-respondent. 

Bros., Hudson (Wm. Wallace Chace, Hudson, counsel), 
for respondent-appellant. 


VAN KIRK, J.—The plaintiff was the lessee certain safe deposit 
box defendant’s banking house, and had therein certain valuable 
securities belonging him the night March 22, 1922, when bur- 
glars broke into the bank and carried away the securities; these have 
not been recovered. The relation between the parties was that bailor 
and bailee. Duties defendant, its failure perform them, and the 
consequent loss plaintiff’s property are alleged. think cause 
action alleged the complaint. See opinion Coons First Na- 
tional Bank Philmont, 218 189, this term. The motion 
dismiss the complaint was properly denied. 

turn the motion strike out allegations negligence. Where 
there express contract between bailor and bailee, the terms thereof 
control the liability the bailee. Either party may impose 
the other such terms they may agree upon. Such express agreement 
will prevail against the general principles law applicable, the ab- 
312, Ct. 99, Ed. 1093. 

When the plaintiff hired the safe deposit box, the defendant de- 
livered him receipt for the rental, which contained this: 


First National Bank Philmont will give the property left 
for safe-keeping the same care does its own property, but beyond that 
does not assume 


This stipulation limited the liability the defendant therein ex- 
pressed. The court below struck out the allegations negligence, para- 
graph IX, subdivisions 7b, and 11, and think properly. estab- 
lish defendant’s liability must alleged and proved that defendant 
failed discharge the duty imposed upon its contract, express 
implied. Its negligence its failure perform that duty, and actionable 
negligence that only which the proximate cause of, and contributed 
the loss of, failure return, the securities. Subdivisions 7b, and 
relate failure insure plaintiff’s property. 

There must special contract order require bailee in- 
sure property left his Insurance usually secured the owner. 
indemnifies against damages suffered reason the risk insured 
against. protection against the physical loss the property. 
Defendant’s agreement give property ‘‘the same care 
that does its own does not contemplate insurance. There 
allegation that defendant agreed insure plaintiff’s property 
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left its and the fact that insured its own property does not 
tend establish that must insure the bailee’s. 

Subdivision relates offering reward. Its duty did not re- 
quire offer reward for apprehension the burglars recovery 
the securities. 

Under the express stipulation limiting defendant’s responsibility, 
think the court should also have struck out other subdivisions, because, 
respect the negligence them charged, gave plaintiff’s prop- 
erty the same care that gave its own property. These subdivisions 
paragraph are 4a, 4b, and The conditions and about the 
bank and the protection which the bank was furnishing its own prop- 
erty were open for plaintiff see. There are misrepresentations 
claimed, and concealed defects. 

Subdivision should also stricken out. charges failure 
make reasonable effort apprehend the burglars. The apprehension and 
prosecution the burglars the duty the people. would not lessen 
plaintiff’s loss have the burglars apprehended and punished. There 
charge this subdivision that defendant failed make reason- 
able effort recover the stolen property. 

The order denying the motion dismiss the complaint should 
affirmed. The parts the order striking out certain allegations neg- 
ligence paragraph the complaint should modified, above 
stated, and, modified, should affirmed, without costs. 


PAYMENT CHECK FORGED INDORSE- 
MENT 


Gordon Fireworks Co. Capital Nat. Bank, Supreme Court Michigan, 
210 Rep. 263 


check does not operate assign the payee any portion the 
deposit against which drawn. And, until check has been 
fied, the holder cannot bring action against the drawee 
bank. the check refused his only recourse against the drawer 
indorsers. Consequently, where the bank which check 
drawn pays forged indorsement, held that the payee can- 
not compel the bank pay the amount the check the payee. 


Action the Gordon Fireworks Co. against the Capital National 
Bank. Judgment for defendant directed verdict, and plaintiff brings 
error. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 447. 


138 THE BANKING LAW JOURNAL 


W.S. Foster, Lansing, for appellant. 
Brown Kelley, Lansing, for appellee. 


CLARK, J.—John Gordon owned per cent. the capital 
stock plaintiff, Illinois corporation, and was president and treas- 
urer thereof. testified that was ‘‘really the corporation.’’ 
received check payable the order plaintiff and drawn the de- 
fendant bank. handéd the check, without indorsement, em- 
ployee plaintiff, one Ravenscroft, and directed him take the 
bank and get check for it. said nothing indorsement 
the employee. When the check was presented for payment, was 
indorsed. The indorsement not the record, but was testified that 
was ‘‘a simple indorsement’’; that the check bore ‘‘the indorsement 
the Gordon Fireworks Co.’’ The indorsement was made Ravens- 
before presenting the check for payment. asked for cash, got 
it, and fled. These are the essential facts. This suit followed. ver- 
dict was directed for defendant and judgment entered. Plaintiff brings 
error. 

This suit the payee, the holder the check, against the drawee, 
the bank. The case ruled Lonier State Savings Bank, 149 Mich. 
483, 112 1119, where the bank cashed check like 


court committed the doctrine that the holder un- 
check has right action against the drawee, and that the 
check does not operate assignment the amount named it, 
the drawee’s hands, doctrine supported the federal case [First 
Nat. Bank Washington Whitman, 343, Ed. 229] 
mentioned. Although there want harmony the those 
Illinois especially indicating different doctrine, see 
depart from the rule heretofore settled for this state,’’ citing First 
Nat. Bank Washington Whitman, 343 [24 Ed. 229], and 
our own cases Brennen National Bank, Mich. 346 [28 881], 
and Grammel Carmer, Mich. 201 418, Am. Rep. 363]. 
See, also, Co. Bank, Ohio St. [42 700], 
653 [56 Am. St. Rep. 


quote section 6230, Comp. Laws 1915 (section 191, Negotiable 
Instruments 


191. check itself does not operate assignment 
any part the funds the credit the drawer with the bank, and the 
bank not liable the holder unless and until accepts certifies 
the 


acceptance was said Brennan Bank, Mich. 343, 
881, supra: 


bank not liable check unless certified accepted. Checks 
are sometimes certified, which amounts acceptance; but that the 
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only form which liability can very well created, unless, perhaps, 
some recognition estoppel, and, under our statutes, every accept- 


And quote section 6228, Comp. Laws 1915: 


189. Where check certified the bank which 
drawn, the certification equivalent 


For review conflicting decisions this question, see Daniels 
Negotiable Instruments (6th Ed.) 1635 seq. 

Appellant argues that our cases cited have been assumpsit, and 
that different rule should applied here for the reason that its declara- 
tion has count for conversion. The bank did not convert funds 
plaintiff. The check was not assignment the amount named it. 
Again the Lonier Case the answer. 

That Ravenscroft had implied authority indorse did, that 
indorsement was required and necessary, and that upon such indorse- 


ment the bank might pay cash, are questions which need not con- 
sidered. 


Judgment affirmed. 


BANK NOT LIABLE FOR DELIVERY LEASE 
WITHOUT COLLECTION AT- 
TACHED DRAFT 


Wallace Davis, Supreme Court Arkansas, 287 Rep. 393 


The plaintiff sent the defendant bank for collection draft 
which was attached oil and gas lease executed the plaintiff. 
The bank delivered the lease the drawee without requiring the 
payment the draft. this action brought recover damages 
alleged have resulted from the bank’s negligence the perform- 
ance its duty agent for the plaintiff for the collection the 
draft was held that the plaintiff was not entitled recover be- 
cause did not appear that had suffered any damages reason 
the bank’s wrongful delivery the lease. 


Action Wallace against Davis and others. Decree 
dismissing the complaint for want equity, and plaintiff appeals. 
Affirmed. 

Wallace instituted this action the circuit court against 
Davis, Davis, and the National Bank Commerce recover the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 247. 
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sum $900 damages alleged have been occasioned the negligence 
the defendant bank the performance its duty agent for the 
plaintiff the collection draft the defendant Davis. The de- 
fendants filed separate answers. The bank denied negligence lia- 
bility its part, and Davis and Davis denied liability 
the draft. the agreement all parties, the case was transferred 
the chancery court. 

The chancellor found that the 30th day March, 1921, 
Wallace and Davis, her agent, Davis, purchased from 
George Zeigan certain oil and gas lease certain land Union county, 
Ark., and took deed therefor the name Wallace and 
Davis; that the purchase price said lease $3,250 was advanced and 
paid Davis through her agent, Davis, under agree- 
ment that Wallace would pay Davis the following Mon- 
day, one-half said $3,250; that part that amount has been paid 
Wallace and Davis, for the purpose resale, under agreement 
that each was pay one-half the purchase price and divide equally 
any profit loss which might incurred the transaction. 

The chancellor further found that, the 15th day September, 
1921, Wallace, through the Savings Trust Co. Monroe, La., 
forwarded the National Bank Commerce Dorado, Ark., draft 
drawn the plaintiff the defendant Davis the sum $900, 
which draft was attached oil and gas lease executed Wallace 
his interest the oil and gas lease above referred to; that said con- 
veyance was incomplete until signed Davis; that said bank de- 
livered said lease Davis without the knowledge consent 
Wallace; and that Davis, after having caused said lease 
signed and acknowledged Davis, her agent filed for record 
Union county, Ark.; that legal delivery said lease which was 
attached said draft was ever made said defendant bank said 
Davis; and that the deed obtained Davis null and void and 
passes title for the reason that legal delivery was made 
the bank said Davis. 

The chancellor further found that Wallace has failed sus- 
tain his contention that Davis Davis indebted him 
the sum $900, and that the complaint Wallace against 
the defendant bank not sustained the evidence. was therefore 
decreed that the complaint against these defendants dismissed for 
want equity. 

The chancellor further found that Wallace was indebted the 
defendant Davis, the sum $1,625 with interest thereon from 
the 30th day March, 1921, per cent. per annum; that Davis 
has the sum $300 the handling the lease question; 
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and that the $1,625 due Wallace Davis should 
with one-half the $300 the date March 30, 1921; that the de- 
fendant Davis entitled judgment therefor; that, under the 
pleadings amended conform the evidence adduced the trial, 
lien should declared the one-half undivided interest 
Wallace said and that, default the payment the amount 
found due, the undivided interest Wallace said lease should sold 
under the orders the court and the proceeds applied first the pay- 
ment the indebtedness found due Wallace Davis, 
and the balance, any, should paid said Wallace. 

The above finding facts more detailed form embodied 
the decree entered record the case; and, inasmuch counsel for 
the plaintiff expressly concedes that question fact raised 
the appeal, but that, accepting the chancellor’s finding correct, the 
decree erroneous matter law, adopt the above our state- 
ment facts presenting the issues raised the appeal the plaintiff. 

Coulter Coulter, Little Rock, for appellant. 

Powell, Smead Knox, Dorado, for appellees. 


HART, (after stating the facts above).—It appears from the 
record that Wallace and Davis purchased oil and gas lease 
land Union county, Ark., and took deed therefor their names, 
upon the agreement that the purchase price said lease, which was 
$3,250, should advanced and paid Davis. was agreed 
the time that Wallace would pay said Davis his one-half the pur- 
chase price said lease the following Monday. This failed 
do, and never, any time, paid any part the purchase price 
said lease. The lease was purchased Wallace and Davis for the pur- 
pose resale, and they were share equally the profits losses. 

the 15th day September, 1921, through bank Monroe, La., 
Wallace forwarded the National Bank Commerce draft drawn 
the plaintiff the defendant Davis the sum $900. Attached 
this draft was oil and gas lease said land duly executed Wal- 
lace. This lease appears have been executed Wallace the theory 
sale the gas and oil lease him and Davis for profit $1,800, 
which his share would $900. 

According the finding facts made the chancellor, such 
sale the oil and gas lease owned Wallace and Davis was made and 
Davis only received $300 the handling the oil and gas lease. The 
chancellor properly held that Davis should account Wallace for one- 
half this amount. The chancellor also found that part the 
original consideration for the purchase price the lease had been paid 
Wallace Davis, according the agreement. Under this state 
which conceded supported the evidence the record, 
the properly entered record decree favor Davis 
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against Wallace for the part the purchase money advanced Davis 
Wallace, after accounting Wallace for his share the profits made 
under the lease. 

The decree dismissing the complaint the plaintiff against the de- 
fendant bank was also correct. have just seen, the defendant 
Davis did not owe the plaintiff anything. the other hand, the plain- 
tiff owed Davis. this view the matter, did not make any differ- 
ence that the bank wrongfully delivered the oil and gas lease attached 
the draft Davis without collecting the amount the draft. 

this kind, even where the negligence the agent es- 
tablished, question damages only; and the agent may show 
that, notwithstanding his fault, his principal suffered damages. The 
agent may show that had used the greatest diligence the draft 
would not have been accepted paid because the person whom the 
draft was drawn did not owe his principal anything. This court has 
expressly held that, cases this sort, the collecting bank liable 
only for the actual loss which results from its improper conduct un- 
authorized acts. There must actual loss before any recovery can 
had, such and recovery can had for more than the 
actual loss sustained. Second National Bank Baltimore, Md., Bank 
Alma, Ark. 386, 138 472. 

follows that the decree must affirmed. 


COMMISSIONS TAX COLLECTOR DEPOS- 
ITED WITH TAX COLLECTIONS NOT 
PAYABLE OUT STATE 
GUARANTY FUND 


Kiser Austin, Banking Com’r, Commission Appeals Texas, 
286 Rep. 1082 


county tax collector deposited the county depository his 
name ‘‘tax funds representing tax collections, without 
deducting therefrom his commissions. Upon the insolvency the 
depository was held that the collector was not entitled pay- 
ment out the state guaranty fund the amount his commis- 
sions, the amount private funds which claimed have de- 
posited the account, for the reason that the funds deposited 
his name ‘‘tax collector’’ constituted fund secured 
the depository’s bond. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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Action Kiser against Charles Austin, Banking Commis- 
sioner, and others. Judgment for the plaintiff was reversed and ren- 
dered the Court Civil Appeals (277 411), and plaintiff 
brings error. Affirmed. 

Starley Russell, Pecos, for plaintiff error. 

Dan Moody, Atty. Gen., for defendants error. 


SPEER, J.—Plaintiff error Kiser the sheriff and tax 
Reeves county. The Pecos Valley State Bank was incorporated 
under the banking laws this state, its depositors being secured 
the depositors’ guaranty fund. This bank was duly selected the 
county depository Reeves county, and gave the bond required 
law. The bank became insolvent and was closed the banking com- 
missioner January 28, 1924, and since that date has been process 
liquidation. The plaintiff error carried account that bank 
the name Kiser, tax collector, and likewise another account 
the name Kiser, state accountant. When the bank closed, 
there was balance $35,300.93 the the first account, and 
balance $3,529.13 the credit the other account, the total bal- 
ances being $38,830.06. The plaintiff error made claim for, and sued 
the district court recover, the sum $5,960.78, which alleged 
part the first-named account, but reality belong him 
his individual capacity. alleged that this sum was made items 
commissions received him upon tax collections and other personal 
funds derived from sources entirely disconnected from his official duties. 
recovered the district court, but appeal the Court Civil 
Appeals that court, majority opinion, reversed the judgment 
the district court and rendered judgment denying the right 
have payment out the state guaranty fund. Associate Justice 
Walthall dissented (277 411). 

The majority the Court Civil Appeals held that since plaintiff 
error commingled his private funds with the funds which 
was custodian, all being deposited the county depository his 
name ‘‘tax collector,’’ all constituted public fund representing 
taxes collected and secured the depository’s bond, and therefore his 
claim repayment out the state guaranty fund could not allowed. 
Justice Walthall, dissenting, expressed the view that only that portion 
the deposit actually belonging the county was secured the. de- 
pository’s bond, and therefore bore interest, and that the in- 
dividual interest claimed defendant error, the same was not secured 
the bond, did not bear interest, and the collector therefore was en- 
titled repaid from the guaranty fund. Both sides the question 
have been thoroughly the respective opinions. 

The form the transaction with the bank not controlling. The 
manner which account kept with the bank often matter 
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mere bookkeeping. The real test always is, aside from any questions 
estoppel precluding the inquiry: What are the real facts? Chief 
Justice Cureton has well said upon this point: 

law will look through all semblance and forms ascertain the 
actual fact whether not there has been bona fide deposit made, 
and, not, the guaranty fund does not protect the transaction, mat- 
may Kidder Hali, 113 Tex. 49, 251 


See, also, State Banking Board Pilcher (Tex. Com. App.) 270 
1004; Eastland County Chapman (Tex. Com. App. 276 
654, 277 629. But course does not follow that the real trans- 
action not evidenced the form the deposit. 

While may true the collector was entitled deduct from the 
tax collections his commissions before depositing the county funds 
the bank, nevertheless did not actually make such deduction 
any way whatever, nor evidence any intention so. the other 
hand, evidenced the contrary intention. was not necessarily the 
owner pro tanto interest the collections, unless and until had 
actually appropriated such interest the payment his claims 
manifested clear intention doing so. has done neither. this 
the form the deposit correctly represents the real status the 
fund. can make difference that the county still owes the collector 
his commissions, does; the fact remains that part the funds 
deposited had been appropriated applied such claim. There has 
been segragation the funds, either actual equitable. 

For these reasons the judgment the Court Civil Appeals through 
its majority opinion correct, and recommend its affirmance. 

CURETON, J.—The judgment recommended the report 
the Commission Appeals adopted and will entered the judg- 
ment the Supreme Court. 


SURETY NOT RELEASED RENEWAL 
NOTES HELD COLLATERAL SECURITY 


Purcell Wholesale Grocery Lykins, Supreme Court Oklahoma, 
250 Pac. Rep. 784. 


One who signs note, payable demand, principal, although 
fact surety and known the payee such, not 
released from liability the note the renewal, extending the 
time payment, notes held the payee collateral security, 
even though such renewal made without the surety’s consent. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §1224. 
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Action the Purcell Wholesale Grocery Company against 
Lykins and another note. From judgment for defendants, 
tiff appeals. Reversed and remanded, with directions. 

Eddleman Eddleman, Ardmore, for plaintiff error. 

Brown, Brown Williams, Ardmore, for defendants error. 


JONES, C.—This action was instituted the county court Carter 
county the plaintiff error, plaintiff, against the defendants 
error, defendants, recover certain promissory note 
defendants and payable plaintiff. 

The defendants filed separate answers. The defendant Brown, 
among other things, 

had interest the consideration for same, but signed 
the solicitations the defendant, Lykins, accommodation surety, 
and that fact was well known plaintiff; that thereafter, and the 
19th day November, 1920, (Brown) was advised that defendant 
Lykins delivered plaintiff order release him (Brown) certain 
collateral security, viz, three notes signed Carnathan and Maud 
Carnathan the sum $400 each; that said notes were secured 
vendor’s lien upon lot 11, block 79, the city Ardmore; that the 
time delivery said notes (Brown) was advised that was fully 


released from the note had signed accommodation surety with 
the defendant, Lykins.’’ 


And further avers that the plaintiff had possession and control 
the collateral notes, and that the security was amply worth the amount 
the notes executed the defendants, and that the collateral notes 
were excess the amount the note sued on; that plaintiffs, without 
the knowledge consent the defendant Brown did, the 
day January, 1923, release the security for said collateral nctes 
and took lieu thereof second mortgage upon the property which 
had all times been mortgaged secure the payment said collateral 
notes, and that the time the collateral notes became due the property 
held security was well worth the amount said notes; that the 
plaintiff used diligence collect said collateral security; and that, 
reason the acts and conduct the plaintiff, this defendant was 
released from any obligation the note sued upon. 

The defendant Lykins filed his answer, and, after general denial, 
admits the execution the note sued on, but further answering avers 
that turned over plaintiff the three Carnathan notes secured 
heretofore stated, and that plaintiff was possession and full control 
said notes, but neglected enforce the collection same, and that, 
reason the plaintiff’s lack diligence and negligence, this de- 
fendant has been damaged amount excess the amount sued 
for, and prays that plaintiff take nothing this which answer 
the plaintiff filed reply, and generally denied all the material affirma- 
tive allegations contained the petition each the 
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Upon the trial the case the court and jury, verdict was re- 
turned favor the defendants and against the plaintiff. The verdict 
contained the following 


recommend that Lykins relinquish all right and title 
the note signed Carnathan and wife the Purcell Whole 
sale Grocery 


The judgment the trial court accord with such recommenda- 
tion. From this verdict and judgment based thereon the appellant 
duly prosecutes this appeal, and sets forth various assignments error, 
the first which that: 


court erred overruling plaintiff’s motion for judgment 
the pleadings and the 


And from the facts, disclosed the record and the law govern- 
ing same, are inclined the opinion that the above assignment 
error well taken. The facts, disclosed the record, show that the 
plaintiff was the wholesale grocery business and through its manager, 
Cochran, Ardmore, sold certain merchandise the defendants, 
who were engaged the retail grocery business the city Ardmore, 
the firm name Lykins Co., and that reason such 
transaction the defendant became indebted the plaintiff excess 
$1,000. Partial payments were made from time time such in- 
debtedness, and July 22, 1919, the notes sued were executed and 
delivered plaintiff, and thereafter about the 19th day No- 
vember, 1920, the Carnathan notes which were owned and the pos- 
session the defendant Lykins were delivered plaintiff collateral 
security, disclosed the receipt duly executed the plaintiff 
and delivered the defendant Lykins the time the 
were delivered plaintiff. The partnership Lykins Co. was dis- 
solved, and whether this dissolution was prior the execution the 
notes sued on, subsequent thereto, not disclosed the record, 
but seems agreed that the note was given settlement 
indebtedness incurred the partnership prior the dissolution there- 
of, and that the time the dissolution the defendant Lykins assumed 
and agreed pay all outstanding indebtedness the company, and, 
far (the defendant Lykins) was concerned, released the de- 
fendant Brown from any further liability then owing said company. 

Under the testimony the case, disclosed the record, there 
seems question the execution the note sued upon the 
defendants, and the only question which deem necessary for the 
court determine under the status the record that the effect 
giving the collateral security heretofore referred to. gather from 
the record that the defendant Lykins had sold and conveyed the 
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Carnathans the property Ardmore, and the time that same was con- 
veyed was covered first mortgage, and Lykins took second 
mortgage secure the balance due him for his equity said premises, 
and took series three notes for $400 each, which were later delivered 
the plaintiff herein collateral security, and, while some contention 
made that the Carnathan notes were received the plaintiff set- 
tlement the indebtedness evidenced the note secured these de- 
fendants favor plaintiff, the evidence the case does not sustain 
this contention. The Carnathan notes were held the plaintiff merely 
collateral security. Some time subsequent the delivery the 
Carnathan notes collateral, Carnathan was default the first 
mortgage, and, order take care certain payments due the 
building and loan company secured another loan, and executed an- 
other first mortgage, taking the original first mortgage, and also 
executed new second mortgage Lykins for the balance due, and 
executed new note merging the three notes formerly placed with the 
plaintiff collateral, and the interest due thereon, one note. 

The defendant Brown contends that reason this renewal and 
extension the time payment the notes placed the plaintiff 
security, without his knowledge consent released him from 
any liability the original note herein sued upon, and also contends 
that lack diligence the part the plaintiff the collection this 
collateral security when fell due, and time, contends the 
security was ample pay same, that should released. The note 
sued upon shows number which were given reason 
payment made Carnathan Lykins the notes held Lykins from 
Carnathan, but suit had ever been instituted the plaintiff nor 
the defendant Lykins against Carnathan enforce payment the 
notes held collateral plaintiff. The note sued was payable 
demand, and the record fails disclose that the plaintiff, the Purcell 
Wholesale Grocery Company, ever had any time any agreement 
conversation with the defendant Brown relative releasing him, and 
demand was ever made Brown any character upon the wholesale 
grocery company for release, and the only question for our determina- 
tion whether not the conduct the part plaintiff with the de- 
fendant Lykins, and the transaction had between these parties concern- 
ing the collateral security, sufficient automatically, matter 
law, release the defendant Brown from any liability the note 
sued on. 

the case Cleveland Nat. Bank Bickel, Okl. 279, 159 302, 
this court, dealing with similar matter, held: 


the trial the court, whom the case was tried without the in- 
tervention jury, found that the note and mortgage was taken from 
Wilson, the third party, not payment the original obligation, but 
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security thereto. held, however, that the surety, Williams, 
was discharged. Apparently this holding was based upon the fact that 
the note taken from Wilson became due after the maturity the original 
obligation which was taken secure, from which the court concluded 
that the time payment the original obligation was necessarily ex- 
tended until the maturity the collateral note, and that, this extension 
having been made without Williams’ consent, operated release him. 
Even under the old act this conclusion was wrong. See Randolph 
Commercial Paper (2d Ed.) 961; Hodge, How. 279, Ed. 
son, Tenn. 390, 1062; 894, and cases cited. There 
was proof any agreement extend, except such might drawn 
from the due date the 


think this authority applicable, especially view the fact 
that there proof the instant case any agreement any char- 
acter extending the time payment upon the note sued on, and the 
syllabus the opinion the court held: 


who signs promissory note executed after the passage the 
Negotiable Instruments Act (Rev. Laws 1910, 4169—4175) prin- 
cipal, although fact surety and known the payee such, 
not discharged the granting extension time for payment 
the principal debtor without his 


The same rule has been followed this court Oklahoma State 
Bank Sayre Seaton al., Okl. 99, 170 477, and which case 
the court also calls attention sections 4079, 4110 and 4169, 1910, 
being sections 7699, 7730 and 7789, 1921, which clearly sets forth 
and defines the liability accommodation parties and the nature 
their liability and the manner which they may discharged from 
liability, and our judgment the defendant fails bring him- 
self within any rule that would release him entitle him discharge 
from liability. 

The same doctrine upheld the Supreme Court the United 
States Hodge and Levi Pierce, How. 279, Ed. 437, 
and the Supreme Court Colorado the case Fisher Denver Nat. 
Bank, Colo. 373, 440, held: 


acceptance payee, collateral, the note third party 
secured mortgage payable after maturity the original note, does 
not establish extension the time payment the original note 
the date when the collateral becomes payable, the absence evi- 
dence express agreement therefor.’’ 


637 and 638, lays down the rule follows: 


under the Negotiable Instruments Law and independent 
discharge indorsers, where another bill note, either the 


q 
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maker third person, taken merely collateral additional 
security, and there agreement postponing the remedy, although 
indulgence may fact granted; but otherwise, course, 
there agreement for delay, where the holder overdue paper 
takes the note acceptance third person payable future day 
and agrees hold the original paper until maturity the new 


Under these authorities, think the motion plaintiff for judg- 
ment the law and the facts should have been sustained, because, 
view under the facts, disclosed the record this case, con- 
clusion could reached reasonable inference drawn from the evi- 
dence that would justify support the verdict the jury and the 
judgment the trial court. This court has repeatedly held that: 

there legal evidence reasonably tending support the 


verdict the jury, the same should set aside. Schafer 
Midland Hotel Co., 201, 171 337. 


The judgment the trial court should be, and the same hereby, 
reversed and remanded, with directions render judgment favor 
plaintiff and against the defendants for the amount due the note 
sued upon. 


BANK NOT ENTITLED RECOVER AMOUNTS 
PAID UNDER LETTER CREDIT 


Bank East Asia, Limited, Pang, Supreme Court Washington, 
249 Pac. Rep. 1060 


bank issued two irrevocable letters credit, each which 
provided that draft for the purchase price certain steel products 
would paid when presented together with certain documents. 
The bank paid the drafts, and later sought recover the amounts 
paid from the drawer the ground that the steel products were 
inferior quality. was held that the bank was not entitled 
recover, the requirements the letters credit were complied 
with when the proper documents were presented. 


Action the Bank East Asia, Limited, against Herbert Archie 
Pang and another, doing business under the assumed trade-name the 
Union Trading Co. Judgment dismissing the action, and plaintiff ap- 
peals. Affirmed. 

Winders, Seattle, for appellant. 

Rummens Griffin, Seattle, for respondents. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 579. 
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MAIN, J.—The complaint this action based upon two drafts 
for the sums $12,500 and $7,500, respectively. the amended com- 
plaint, which will referred the complaint, demurrer was in- 
terposed and sustained. plaintiff declined plead further and 
elected stand upon the complaint, with the result that judgment was 
entered dismissing the action from which appeals. 

The facts, stated the complaint, essential present the law ques- 
tion determined may summarized follows: The appellant, 
the Bank East Asia, Limited, was located Shanghai, China, and 
will referred the bank. The Sang Lee Co. was engaged busi- 
ness the same place. The respondents Herbert Archie Pang and Law 
Wing Woo did business under the name Union Trading Co. Seattle, 
Wash., The Sang Lee Co. purchased steel products from the Union 
Trading Co., and, facilitate the matter payment, the bank issued 
two letters the first which was for $12,500, and was words 
and figures follows: 


Express Company, Seattle, Washington. 
Grimmig, Building. 
Eberle, For Traff. Dept. 
1923. 
Export Credit. No. 17196. 

this number all communications. 

Trading Company, Seattle, Washington—Dear Sir: For 
count our correspondent, named below, ordered cablegram 
herewith open irrevocable credit your favor follows: Amount 
$12,500 (twelve thousands five hundred dollars). Expires Sept. 30th. 
Draft must presented before that date. For account Sang 
Lee Company. Covering shipment steel products. Destination, 
Shanghai direct. Insurance—marine effected shippers, avail- 
able draft Sang Lee Co., Shanghai d/a (in dup.) 
panied following shipping documents (in form satisfactory us) 
Complete set steamer B/L order Bank East Asia, Limited. 
Marine and war risk insurance certificates duplicate. Notify con- 
signee. Invoice triplicate. 

should bear the clause reading: ‘Payable with interest 
added from date draft until approximate date arrival 
cover New York.’ 

opened Bank East Asia, Limited, Shanghai, 
China. 

truly, Assistant 


This letter credit its terms made irrevocable and was for the 
purpose covering shipment steel products the Sang Lee Co. 
The American Express Co. was the agent the bank for the purpose 
making payment. September 1923, the Union Trading Co. 
made shipment steel products and drew draft accordance with 
the letter credit, follows: 
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September 1923. 
for $12,500.00. 

ninety days sight this first exchange (second unpaid) pay 
the order Bank East Asia, Limited, Shanghai, China, twelve 
thousand five hundred dollars only, value received, and charge the same 
account 

under your irrevocable export credit No. 17196. ‘Docu- 
ments against payment.’ ‘Payable with added from 
date draft until approximate date arrival cover New York, 
U.S. 

Trading Co., 
Archie Pang, Manager. 
Messrs. Sang Lee Company, Shanghai, 


This draft, with the documents attached, was presented the Amer- 
ican Express Co. and paid. The draft calls for sight and 
payment days. It, together with the bill lading and invoice, 
was transmitted the bank and was presented the Sang Lee 
Co. and accepted. the due date, the latter company was unable 
take the draft, and was duly protested and demand made upon the 
Union Trading Co. reimburse the bank. This demand was refused, 
and the present action followed. The second draft and the proceedings 
thereunder were the same that upon the first. 

The bank claims and alleges the complaint that the steel prod- 
ucts were not the kind and quality which had been contracted for 
the Sang Lee Co., and that therefore has right, having paid the draft 
through its agent, maintain action directly against the Union 
Trading Co. The question whether the bank, having issued the letter 
credit providing that payment would made when docu- 
ments were presented, can now rely upon the claimed fact that the steel 
products were inferior quality. The contract for these products 
was between Sang Lee Co. and the Union Trading Co. The letter 
was contract between the bank and the Union Trading Co. 
There claim that the documents presented when the payment was 
made the express company did not conform the requirements the 
letter credit. The bank was dealing documents and not mer- 
chandise. National City Bank Seattle National Bank, 121 Wash. 
476, 209 705, 347, the question was whether the docu- 
ments presented conformed the requirements the letter credit, 
and arose between the agent the bank issuing the letter and bank 
presenting the draft and documents. the course the opinion 
that case, the court made use this language: 


are not here concerned with the original contract between Sex- 
ton Co. and the importer, and need not inquire whether the terms 
that contract were met, fix the liability the buyer. Bankers 
are not dealers sugar such case this, but are dealers docu- 
ments only, and whatever contract was made the banks must de- 
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termined from the letter credit itself. Here, the custom such 
cases, the banker was presented with documents passed over his counter, 
and asked pay large sum money exchange for them. His duty 
was not out and determine personal examination the ship- 
ment, the employment experts, whether the goods actually con- 
formed the contract between the buyer and seller, nor even deter- 
mine, either from his own knowledge expert advice, whether the 
documents for goods which the buyer would bound accept. 
The banker knows only the letter which his only authority 
act, and the documents which are presented under it. these docu- 
ments conform the terms the letter credit, bound pay. 


Laudisi American Exchange National Bank, 239 234, 
146 347, the plaintiff purchased quantity grapes which 
were shipped from California. method paying 
for them, made with the defendant bank 
issue the vendor the grapes letter credit under which the 
latter’s draft for the purchase price was paid the bank pre- 
sentation when accompanied certain documents. The grapes were 
shipped the plaintiff, and the draft for the purchase price thereof 
was paid the bank account the plaintiff the presentation 
therewith the documents. The plaintiff claimed, among other things, 
that the grapes shipped were much inferior those which had con- 
tracted buy and had notified the bank that the grapes were not 
the quality contracted for and requesed not pay the draft. The 
bank paid the draft, and the action was brought against its 
tomer whose behalf the letter credit was issued. was there 
held that the contract between the customer and the bank, under which 
the bank issued the irrecovable letter credit, was entirely 
and apart from the contract between the customer and his vendor, under 
which the goods were shipped. was there said: 


whole process authorizing banks issue letters credit, 
under which the purchase price goods often paid for account the 
vendee before has had chance examine them, largely based 
confidence the-honesty the vendor. the vendee suspicious 
dishonesty, guard against appropriate clauses his 
But, certainly, the court ought exercise power em- 
barrassing confusing widespread processes commercial life in- 
serting such contracts this one clauses which may deem par- 
ticular case might have been quite properly placed there, but which 
matter fact the parties were content disregard and omit. The 
customer can impose, and will the duty the courts fairly 
enforce, all the restrictions and safeguards desires. But they should 
not strained interpretation impose those which has omitted. 

remains one feature briefly considered. Before the 
defendant paid the draft was notified the plaintiff that the grapes 
did not with the requirements the contract but were much 
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inferior thereto, and was notified requested not pay the draft. 
not think that very earnestly urged the plaintiff that this 
fact changed the relations and rights the parties. did not. The 
between the customer and the bank, under which the latter 
issues irrevocable letter credit, entirely distinct and apart 
from the contract between such customer, and, this case, his 
vendor under which goods are shipped. The question between 
the customer and the vendor the one whether the goods comply with 
the contract, and, they not, the former has his appropriate right 
action. The question between the customer and the bank which issues 
the letter credit whether the documents presented with the draft 
fulfill the requirements, and, they do, speaking such facts 
exist this case, the bank has the right pay the draft, matter 
what may the defects goods which have been shipped. The bank 
not obliged assume the burdens controversy between the vendor 
and vendee and incur the responsibility establishing, excuse 
for not paying draft, that the vendee’s version the correct 


neither those cases the exact question here presented decided, 
but the question decided Maurice O’Meara National Park Bank, 
239 386, 146 636, 747. There the action was 
brought the assignor the vendor large quantity newsprint 
paper against the bank which had issued letter credit. The bank 
when the drafts and documents called for the letter credit were 
presented, refused pay the ground that the paper was not the 
kind and quality which the vendee contracted for. was held that the 
bank should pay, and that was not concerned whether the paper was 
specified the contract between the seller and purchaser. was 
there said: 


bank issued plaintiff’s assignor irrevocable letter 
contract solely between the bank and plaintiff’s assignor, 
and which the bank agreed pay sight drafts certain amount 
presentation the documents specified the letter credit. 
This contract was way involved connected with, other than 
the presentation the documents, the contract for the purchase and 
sale the paper mentioned. That was contract between buyer and 
seller which way concerned the bank. The bank’s obligation was 
pay sight drafts when presented, genuine documents 
specified the letter credit. the paper, when delivered, did not 
correspond what had been purchased, either kind, 
quality, then the purchaser had his remedy against the seller for 
damages. Whether the paper was what the purchaser contracted 
purchase did not concern the bank and way affected its liability. 
was under obligation ascertain either personal examination 
otherwise, whether the paper conformed the contract between the 
buyer and seller. The bank was concerned only the drafts and the 
documents accompanying them. This was the extent its interest. 
the drafts, when presented, were accompanied the proper documents, 
then was absolutely bound make the payment under the letter 
eredit, irrespective whether knew, had reason believe, that the 
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J.—The complaint this action upon two 
for the sums $12,500 and $7,500, respectively. the amended com- 
plaint, which will referred the complaint, demurrer was in- 
terposed and sustained. plaintiff declined plead further and 
elected stand upon the complaint, with the result that judgment was 
entered dismissing the action from which appeals. 

The facts, stated the complaint, essential present the law ques- 
tion determined may summarized follows: The appellant, 
the Bank East Asia, Limited, was located Shanghai, China, and 
will referred the bank. The Sang Lee Co. was engaged busi- 
ness the same place. The respondents Herbert Archie Pang and Law 
Wing Woo did business under the name Union Trading Co. Seattle, 
Wash., The Sang Lee Co. purchased steel products from the Union 
Trading Co., and, facilitate the matter payment, the bank issued 
two letters credit, the first which was for $12,500, and was words 
and figures follows: 


Express Company, Seattle, Washington. 
Grimmig, Building. 
Eberle, For Traff. Dept. 
1923. 
Export Credit. No. 17196. 

this credit number all communications. 

Trading Company, Seattle, Washington—Dear Sir: For ac- 
count our correspondent, named below, ordered cablegram 
herewith open irrevocable credit your favor follows: Amount 
$12,500 (twelve thousands five hundred dollars). Expires Sept. 30th. 
Draft must presented before that date. For account Sang 
Lee Company. Covering shipment steel products. 
Shanghai direct. Insurance—marine effected shippers, avail- 
able draft Sang Lee Co., Shanghai d/a (in dup.) accom- 
panied following shipping documents (in form satisfactory 
Complete set steamer B/L order Bank East Asia, Limited. 
Marine and war risk insurance certificates duplicate. Notify con- 
signee. Invoice triplicate. 

should bear the clause reading: ‘Payable with interest 
added from date draft until approximate date arrival 
cover New York.’ 

eredit opened Bank East Asia, Limited, Shanghai, 
China. 

truly, Assistant 


This letter its terms made irrevocable and was for the 
purpose covering shipment steel products the Sang Lee Co. 
The American Express Co. was the agent the bank for the purpose 
making payment. September 1923, the Union Trading Co. 
made shipment steel products and drew draft accordance with 
the letter eredit, follows: 
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September 
for $12,500.00. 

ninety days sight this first exchange (second unpaid) pay 
the order Bank East Asia, Limited, Shanghai, China, twelve 
thousand five hundred dollars only, value received, and charge the same 

under your export credit No. 17196. ‘Doeu- 
ments against payment.’ ‘Payable with intérest added from 
date draft until approximate date arrival cover New York, 
U.S. 

Trading Co., 
Archie Pang, Manager. 
Messrs. Sang Lee Company, Shanghai, 


This draft, with the documents attached, was presented the Amer- 
ican Express Co. and paid. The draft for aeceptance sight and 
payment days. It, together with the bill lading and invoice, 
was transmitted the bank and was presented the Sang Lee 
Co. and the due date, the latter company was unable 
take the draft, and was duly protested and demand made upon the 
Union Trading Co. reimburse the bank. This demand was refused, 
and the present action followed. The second draft and the proceedings 
thereunder were the same that upon the first. 

The bank and alleges the complaint that the steel prod- 
ucts were not the kind and quality which had been contracted for 
the Sang Lee Co., and that therefore has right, having paid the draft 
through its agent, maintain action directly against the Union 
Trading Co. The question whether the bank, having issued the letter 
providing that payment would made when docu- 
ments were presented, can now rely upon the claimed fact that the steel 
products were inferior quality. The contract for these products 
was between Sang Lee Co. and the Union Trading Co. The letter 
eredit was contract between the bank and the Union Trading Co. 
There claim that the presented when the payment was 
made the express company did not conform the requirements the 
letter The bank was dealing documents and not mer- 
National City Bank Seattle National Bank, 121 Wash. 
476, 209 705, 347, the question was whether the 
ments presented conformed the requirements the letter credit, 
and arose between the agent the bank issuing the letter and bank 
presenting the draft and documents. the course the opinion 
that the court made use this language: 


are not here concerned with the original contract between Sex- 
ton Co. and the importer, and need not inquire whether the terms 
that contract were met, fix the liability the buyer. Bankers 
are not dealers sugar such case this, but are dealers doeu- 
ments only, and whatever contract was made the banks must de- 
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termined from the letter credit itself. Here, the custom such 
cases, the banker was presented with documents passed over his counter, 
and asked pay large sum money exchange for them. His duty 
was not out and determine personal examination the ship- 
ment, the employment experts, whether the goods actually con- 
formed the contract between the buyer and seller, nor even deter- 
mine, either from his own knowledge expert advice, whether the 
documents called for goods which the buyer would bound accept. 
The banker knows only the letter credit, which his only authority 
act, and the documents which are presented under it. these docu- 
ments conform the terms the letter credit, bound pay. 


Laudisi American Exchange National Bank, 239 234, 
146 347, the plaintiff purchased quantity grapes which 
were shipped from California. method paying 
for them, .made with the defendant bank 
issue the vendor the grapes letter credit under which the 
latter’s draft for the purchase price was paid the bank pre- 
sentation when accompanied certain documents. The grapes were 
shipped the plaintiff, and the draft for the purchase price thereof 
was paid the bank account the plaintiff the presentation 
therewith the documents. The plaintiff claimed, among other things, 
that the grapes shipped were much inferior those which had con- 
tracted buy and had notified the bank that the grapes were not 
the quality contracted for and requesed not pay the draft. The 
bank paid the draft, and the action was brought against its cus- 
tomer whose behalf the letter credit was issued. was there 
held that the contract between the customer and the bank, under which 
the bank issued the irrecovable letter credit, was entirely distinct 
and apart from the contract between the customer and his vendor, under 
which the goods were shipped. was there said: 


whole process authorizing banks issue letters credit, 
under which the purchase price goods often paid for account the 
vendee before has had chance examine them, largely based 
confidence the-honesty the vendor. the vendee suspicious 
dishonesty, can guard against appropriate clauses his 
But, certainly, the court ought exercise power em- 
barrassing confusing widespread processes commercial life in- 
serting such contracts this one clauses which may deem par- 
ticular case might have been quite properly placed there, but which 
matter fact the parties were content disregard and omit. The 
customer can impose, and will the duty the courts fairly 
enforce, all the restrictions and safeguards desires. But they should 
not strained interpretation impose those which has omitted. 

remains one feature briefly considered. Before the 
defendant paid the draft was notified the plaintiff that the grapes 
did not comply with the requirements the contract but were much 
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inferior thereto, and was notified requested not pay the draft. 
not think that very earnestly urged the plaintiff that this 
fact changed the relations and rights the parties. did not. The 
contract between the customer and the bank, under which the latter 
issues irrevocable letter credit, entirely distinct and apart 
from the contract between such customer, and, this case, his 
vendor under which goods are shipped. The question between 
the customer and the vendor the one whether the goods comply with 
the contract, and, they not, the former has his appropriate right 
action. The question between the customer and the bank which issues 
the letter credit whether the documents presented with the draft 
fulfill the specific requirements, and, they do, speaking such facts 
exist this case, the bank has the right pay the draft, matter 
what may the defects goods which have been shipped. The bank 
not obliged assume the burdens controversy between the vendor 
and vendee and incur the responsibility establishing, excuse 
for not paying draft, that the vendee’s version the correct 


neither those cases the exact question here presented decided, 
but the question decided Maurice O’Meara National Park Bank, 
239 386, 146 636, 747. There the action was 
brought the assignor the vendor large quantity newsprint 
paper against the bank which had issued letter credit. The bank 
when the drafts and documents called for the letter credit were 
presented, refused pay the ground that the paper was not the 
kind and quality which the vendee contracted for. was held that the 
bank should pay, and that was not concerned whether the paper was 
specified the contract between the seller and purchaser. was 
there said: 


bank issued plaintiff’s assignor irrevocable letter 
contract solely between the bank and plaintiff’s assignor, 
and which the bank agreed pay sight drafts certain amount 
presentation the documents specified the letter credit. 
This contract was way involved connected with, other than 
the presentation the documents, the contract for the purchase and 
sale the paper mentioned. That was contract between buyer and 
seller which way concerned the bank. The bank’s obligation was 
pay sight drafts when presented, accompanied genuine documents 
specified the letter credit. the paper, when delivered, did not 
correspond what had been purchased, either kind, 
quality, then the purchaser had his remedy against the seller for 
damages. Whether the paper was what the purchaser contracted 
purchase did not concern the bank and way affected its liability. 
was under obligation ascertain either personal examination 
otherwise, whether the paper conformed the contract between the 
buyer and seller. The bank was concerned only the drafts and the 
documents accompanying them. This was the extent its interest. 
the drafts, when presented, were accompanied the proper documents, 
then was absolutely bound make the payment under the letter 
credit, irrespective whether knew, had reason believe, that the 
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paper was not the tensile strength contracted for. This view, think, 
the one generally entertained with reference bank’s liability 
under irrevocable letter credit the character the one here 
under consideration. See Commercial Letters Credit, Harvard 
Law Review, 730, 734, 735, and authorities there cited; National City 
Bank, Seattle Nat. Bank, 121 Wash. 476, 209, 705, 347; 
Bank Plant City Canal-Commercial Trust Savings Bank (C. 
A.) 270 477; International Banking Corporation Irving Nat. 
Bank, (D. C.) 274 122, 125, affirmed (C. A.) 283 103; Harper 
Horst Co. Biddell Brothers (1912) App. Cas. 18, reversing (1911) 
934; Brown Raritan Chemical Works, Inc., 188 App. Div. 578, 
584, 177 309. 

defendant had right insist that test the tensile 
strength the paper made before paying the drafts; nor did even 
have right inspect the paper before payment, determine whether 
corresponded the description contained the documents. 
The letter credit did not provide. All that the letter credit 
provided was that documents presented which described the paper 
shipped certain size, weight, and tensile strength. hold 
otherwise read into the letter credit something which not 


there, and this the court ought not do, since would impose upon the 
bank duty which, many cases, would defeat the primary purpose 
such letters credit. This primary purpose assurance the 
seller merchandise prompt payment documents. 

has never been held, far able discover, that bank 
has the right under obligation see that the description the 
merchandise contained the documents presented correct. 
provision giving such right, imposing such obligation, might, 
course, provided for the letter credit. The letter under con- 
sideration contains such provision. the bank had the right 
determine whether the paper was the tensile strength stated, then 
might pertinent inquire how much the paper must subject 
the test. had make test tensile strength, then was 
equally obligated measure and weigh the paper. such thing was 
intended the parties and there was such obligation upon the bank.’’ 


The only difference between that case and the one now before 
that there the bank refused pay, and the action was brought the 
assignee the seller the merchandise. Here the bank paid and now 
seeks recover back from the Union Trading Company, the seller the 
wire products. The principle controlling the two cases the same. 
true that, that case, there was dissenting opinion supported not 
only the writer thereof, but one other member the court, 
which the view was expressed that, when the question arose between 
the bank issuing the letter credit and the vendor the product, the 
bank had the right allege and prove that the goods shipped were not 
the kind and quality contracted for the vendee. After mature 
consideration, are the view that the rule the majority opinion 
the better one. bank, when issues letter credit, has the right 
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write into such requirements and conditions sees fit. does 
not so, and this case, simply issues the letter credit, 
obligating itself pay when certain documents are presented, then 
the terms the contract are satisfied when documents conforming 
the requirements the letter credit are presented. 

alleged the complaint the present case that there was 
failure consideration and fraud, but these allegations are based upon 
the fact that the products shipped were not the kind and quality con- 
tracted for the Sang Lee Company. already pointed out, this 
question which cannot inquired into when the action the 
bank against the seller the product, the seller the product 
against the bank. 

First National Bank Decatur Home Savings Bank, 
U.S. (21 Wall.) 294, Ed. 560, the question here presented was not 
discussed decided. was rather assumed, and the question there 
principally discussed was whether letter credit which used the 
term was intended cover shipments hogs; other words 
whether that word was used its general limited sense. 

Our attention called section 3452, Rem. Comp. Stat., which 
provides that the drawer negotiable instrument, dishonored, 
required pay the amount thereof the holder any subsequent 
indorser who may insert the instrument any express stipulation nega- 
tiving limiting his liability. The general provision that statute 
which permits the holder any subsequent indorser negotiable 
instrument dishonored maintain action thereon against the drawer 
not applicable the present case because the drafts here involved 
specifically state that they are drawn under the irrevocable letter 
credit, and that the bank was required pay when draft and 
other documents specified were presented. 

The judgment will affirmed. 


CONTRACT TRANSMIT MONEY VOID 
WHERE MADE SUNDAY 


Rott Goldman, Supreme Court Michigan, 210 Rep. 335 


contract transmit deposit money, made Sunday, 
void, even though the depositor does not deliver the bank that 
day the entire amount which transmitted, but pays part 
the amount later secular day. The depositor may recover the 
amount paid the bank under such contract even after the bank 
has paid out correspondent bank. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1216. 
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Action Sam Rott, alias Sam Rotter, against David Goldman and 
another, individually and copartners Goldman and another. 
Judgment for plaintiff, and defendants bring error. Affirmed. 

Benjamin, Beckenstein, Wienner Quay, Detroit, for appellants. 

Harold Shapero, Detroit (Samuel Shapero, Detroit, 
counsel), for appellee. 


CLARK, J.—Defendants are bankers Detroit. They were engaged 
plaintiff deposit money the Savings Bank 
Petrograd, Russia. forward the deposit, two correspondent banks 
were employed. Plaintiff received defendants memorandum the 
engagement, which form like that set forth Karnov Goldman, 
229 Mich. 551, 201 447. dated July 15, 1917, conceded 
Sunday. Plaintiff and companion, who was with him the time, 
testified that the contract was made Sunday. Defendants’ clerk 
testified that, though dated Sunday, was made the previous 
Saturday night. The deposit not traced beyond the correspondent 
banks. Plaintiff received bank book other evidence that his deposit 
had reached its destination. This suit was brought May, 1923. 

The declaration has count for recovery back the sums paid 
upon void Sunday contract. has also the common counts assump- 
sit. The plea was the general issue. Under the count for money had 
and received, plaintiff offered testimony that he, unable read English, 
had been assured defendants’ clerk, the time, that the contract 
contained undertaking the part defendants make the deposit 
and return bank book within days, and the event failure 
do, repay him the deposit, and that the writing had such 
undertaking was urged fraud. Such testimony was objected to, 
not admissible under the declaration. The objection was argued. Finally 
was agreed counsel that the testimony received and the ruling 
postponed the conclusion proof. The evidence relative the 
claimed fraud was adduced both sides. Later was held 
admissible. special question the time making the engagement 
was submitted the jury, and the special finding was that was 
Sunday contract. Plaintiff had verdict and judgment. Defendants 
bring error. 

The proofs support, strongly and persuasively, the finding Sunday 
The contract, made Sunday, was void, 
tiff did not pay all the deposit the Sunday. Some paid 
later secular day days. But this gave virtue the void con- 
tract. did not bring into being that which was not. Dabits Hauser, 
210 Mich. 414, 177 951; Besston Gilbert, 180 Mich. 638, 147 
496; Aspell Hosbein, Mich. 117, 27; Bollin Hooper 
127 Mich. 287, 795. 

Although the weight authority the contrary (37 567; 
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1435), the rule this state that the money paid de- 
fendants the void contract recoverable. Brazee Bryant, 
Mich. 136, 49. But defendants say that they not have 
the money; that they paid out (less any charge for the service, the 
amount not stated the record) correspondent bank banks, 
selected, admittedly, with due care and discrimination; that such 
correspondents are agents plaintiff, not defendants; and that there- 
fore the deposit, law, now held plaintiff, his said agent 
agents. Plaintiff replies that under the law this state the correspondent 
banks were defendants’ agents, citing Simpson Waldby, Mich. 439, 
199, and cases there considered. 

The question agency not necessary decision. But, any 
event, determine construe, and sense enforce, the 
void Sunday contract. plaintiff appointed, contended, agent 
agents, did the making the contract. But the contract void; 
hence there appointment, agency, under it. 

Defendants argue that before plaintiff may recover must place 
them statu quo. Plaintiff says that there contract, and hence 
rescission, and that the rule statu quo does not apply; that, 
defendants had any affirmative defense, counterclaim, demand, they 
might have employed notice under the plea, cross-claim 
demand, separate suit, the case may be; and that such 
defense, counterclaim, demand has been pleaded made. Decisions 
this question are not harmony. The case seemingly supporting 
defendants’ argument Ely Oakland Circuit Judge, 162 Mich. 466, 
125 375, 127 769, where there dictum relative Sunday 
contracts follows: 


While recovery can had upon the contract, because ultra vires 
and void under the statute forbidding it, and such contract cannot 
made binding estoppel even, yet applying the equitable rule which 
this court has applied Sunday contracts, and void contracts that 
nature, the parties should placed near may statu quo. 
Tucker Mowrey, Mich. 378; Winfield Dodge, Mich. 355, 


think the cases cited not support the statement made. 
the Tucker Case the question presented for decision was: 


the vendor property sold and delivered Sunday, 
tendering the vendee the consideration received, recover back the 
property such sale had been 


The court decided the question, and said also: 


the action could sustained without such tender 
question which does not arise the case, and therefore express 
opinion upon 
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The Winfield Case not point. the Brazee Case, Mr. Justice 
Cooley laid down for this state the correct rule law regards the 
question before us. quote length from the opinion: 


was decided Tucker Mowrey, Mich. 378, that under the 
statutes this state sale property made Sunday was absolutely 
void, and that the contract sale could neither set basis 
action nor ground defense. Each party was therefore entitled 
demand and recover what had delivered paid under the contract. 
This follows from the absolute prohibition business and labor 
that day, when not work necessity charity. Benedict 
Bachelder, Mich. 425 Am. Rep. 130]; Allen Duffie, 
Mich. 427, 38, Am. Rep. 159]. Such trade 
might doubt made good subsequent weekday; but would 
require for the purpose such acts the parties would show that their 
minds concurred contract time when was legally competent 
for them make one. Winchell Carey, 115 Mass. 560 [15 Am. Rep. 
151]. But mere delay the part either taking steps recover 
his property would not sufficient for the purpose. Winfield Dodge, 


Mich. 355 906, Am. Rep. 476]. With the horse and the 


money respectively the hands party not the owner, new con- 
tract must made out, must have been there had been futile 
attempt trade whatever. 

there may have been this case some circumstances 
put the jury evidence show sale subsequent the Sunday 
trade; but the defendant did not the jury any such theory. 
treated the case one attempted rescission contract, and 
raised the question unreasonable delay and improper treatment 
barring the right entitling the defendant damages. But the 
judge correctly instructed the jury that there was contract the 
ease, and therefore nothing rescind and nothing constitute 
basis for recoupment. And this instruction rendered wholly immaterial 
very large proportion the evidence and the judge’s ruling upon it. 
The warranty and the breach were legal importance whatever.. 

proposition that the parties, being equally the wrong, will 
left the law where they have voluntarily placed themselves, 
sufficiently answered what said the Tucker Mowrey. 
plaintiff while the horse was his hands misused it, failed observe 
any duty implied from his assuming the position bailee, the defend- 
ant will entitled his apporpriate remedy. But right action 
for such misconduct neglect could made use defense 
action for money had and received. The damages could not, from 
their unliquidated nature, applied way set-off; and recoup- 
ment there would the equally insuperable objection that the damages 
not arise out any contract which the plaintiff seeking recovery 
upon. Ward Willson, Mich. Molby Johnson, Mich. 382.’’ 


See, also, Dabits Hauser, supra. 

There cannot rescission Sunday contract. void. There 
nothing rescind. bill filed for cancellation Sunday contract 
was dismissed necessarily. Berston Gilbert, supra. 

When bill complaint filed for rescission contract, equity 
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requires restoration anything paid received, the placing statu 
qou. Where one seeks rescind contract without the aid equity, 
and recover law, must restore tender back what has 
received. The reason for this ‘‘that his own act thus may have 
legal right and title the money.’’ Witte Hobolth, 224 Mich. 286, 
195, 82. But here considerations affecting recission not apply. 
Nor was the plaintiff required make any tender restoration ‘(if 
had anything tender restore), because did not need acquire 
right and title’’ the money paid defendants, for the reason 
that had not parted with such right and title. Where horse was 
sold, paid for, and delivered Sunday, the result was that the horse 
and the money were ‘‘respectively the hands party not the 
Brazee Case, supra. Each might recover his property 
appropriate action, and this, there being contract and rescission, 
without tender back, without placing statu quo. 

Generally, one having right action may sue another, without 
paying offering pay counterclaim demand, which the other may 
have. The same rule applicable here. Plaintiff was not required 
make any tender, place, offer place, defendants statu quo 
before bringing his suit. defendants had paid, directly indirectly, 
anything plaintiff, they had any counterclaim, demand, right 
action, they might have asserted appropriate manner. But 
they pleaded simply the general issue. So, Sunday contract being found, 
plaintiff was entitled his verdict and judgment. 

think prejudice resulted from admitting evidence fraud, 
and that the question itself now unnecessary decision. Other ques- 
tions presented have been considered. Nothing will gained dis- 
cussing them. find reversible error. 

Judgment affirmed. 


NOTE GIVEN FOR PURCHASE PRICE BANK 
STOCK HELD VOID 


Bank Dermott Measel, Supreme Court Arkansas, 287 
Rep. 1017 


Under provision the Arkansas constitution providing that 
private corporation shall issue stocks bonds except for money 
property actually received, labor done, note given for the 
purchase price stock bank void, and renewal such 
note likewise void. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 289. 
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Suit the Bank Dermott against Measel. Decree for de- 
fendant, and plaintiff appeals. Affirmed. 

The Bank Dermott sued Measel recover $900 and the 
accrued interest alleged due upon promissory note. The suit 
was defended the ground that the note was void because was given 
for stock private corporation, contrary the provisions the 
Constitution the state Arkansas. 

The note sued was introduced evidence. for $900, and 
dated July 1921. payable the order the Dermott Bank 
Trust Co. three months after date and was duly transferred the Bank 
Dermott. 

Measel was witness for himself. According his testimony, 
made contract with the Dermott Bank Trust: Co. purchase 
shares its capital stock and executed his note therefor the sum 
$750. When the note became due, was renewed, and finally the wit- 
ness executed his note for $900, which included the interest and prin- 
cipal upon the original note, and $78.38, which Measel owed the bank 
another debt. the time executed the note question, Measel 
also executed two other notes payable the Dermott Bank Trust Co. 
One these was for $200, and the other was for $800. These notes were 
executed for the purpose securing the money with which purchase 
shares stock the Dermott Grocery Co.. Both these notes were 
subsequently paid. 

Franklin was also witness for the defendant. While his testi- 
mony not clear and positive that the defendant himself, still 
corroborates the defendant’s testimony every essential. According 
the testimony Franklin, was cashier the Dermott Bank 
Trust Co. the time the transactions involved this case were had. 
Measel gave two notes the Dermott Bank Trust Co. secure money 
with which purchase stock the Dermott Grocery Co. and subse- 
quently paid these notes. first gave note the bank for $750 for 
shares stock the bank. This note was renewed, and finally Measel 
gave his note the bank for $900, which included the principal and in- 
terest the original note, and the further sum $78.38, which Measel 
owed the bank. 

The Dermott Bank Trust Co. went into the hands the bank 
commissioner, and the Bank Dermott acquired all its assets and be- 
came its successor business. rebuttal, the plaintiff introduced 
evidence the record from the Dermott Bank Trust Co. made the 
time the transactions involved this case were had. The bank’s record 
shows that Measel borrowed $1,750 from the bank; $750 this money 
was used purchasing shares stock from the bank, and the balance 
was used purchasing shares stock the Dermott Grocery Co. 

The chancellor found that the note sued was executed 
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Measel consideration stock the Dermott Bank Trust Co. sold 
him said bank, and that all said note ought canceled except 
$78.38, which Measel owed said bank another debt. decree was 
entered record accordance with the findings the chancellor; and 
reverse that decree, the plaintiff has duly prosecuted appeal 
this court. 

John Baxter, Dermott, for appellant. 

Martin Threet, Las Cruces, M., for appellee. 


HART, (after stating the facts above).—Section art. 12, 
our Constitution provides that private corporation shall issue stocks 
bonds except for money property actually received, labor done. 
conceded that, the construction this clause our Constitu- 
tion, this court has held that note given for the purchase price cor- 
porate stock neither money nor property actually received within 
the meaning the Constitution, and the note itself void. Bank 
Commerce Goolsby, 129 Ark. 416, 196 803. that case the 
court said: 

notes are taken exchange for stock palpable viola- 
tion the constitutional -provision, because notes are merely evidences 
indebtedness, and such transaction shows upon its face that the 
stock has not been paid for. The design the framers the Con- 
stitution was that stock should not issued and sold except for its 
value money property actually received, labor done. note 
not property the sense the Constitution, because only indicates 
that the stock has not, fact, been paid for, and where the notes are 
worthless the stock has been exchanged for nothing. Notes are not 
money and not bankable paper, but mere choses action and 
sense meets the requirements the above provision the Constitution 
accept note exchange for 


The language here used too plain misunderstood, and this 
conceded counsel for the plaintiff. earnestly insists, however, 
that the substance this transaction that Measel first borrowed some 
money from the bank and subsequently used the purchase its 
capital stock. This contention, however, contrary the evidence. 
Both Measel and Franklin, who was the bank the time, 
testified that the gist the transaction was that Measel executed his 
note the bank for shares its capital stock. The purpose the con- 
stitutional provision was protect creditors the corporation well 
stockholders who had purchased stock the corporation and had 
actually paid money property therefor. The words ‘‘actually re- 
ceived’’ mean the receipt something tangible and which could 
used payment the debts the corporation. the bank could lend 
money and the same money could immediately used payment 
the stock the bank, plain that the clause the Constitution un- 
der consideration would serve useful purpose. The substance and 
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not the form the transaction should looked to. preponderance 
the evidence shows that the defendant never borrowed dollar from 
the bank. The original note simply represents the amount money 
which agreed pay the bank for stock which had 
issued him. another name could not, 
the least, change the real character the transaction. the 
corporation could not take the note subscriber payment 
its own capital stock, plain that could not lend money sub- 
scriber its own stock payment it. This would 
palpable evasion the Constitution. There more payment 
money where the corporation lends the money the subscriber and then 
receives back payment the stock than where receives note 
originally payment stock subscription. Co. 
Worcester Umbrella Co., 193 Mass. 138, 886. 

Again, insisted that the note sued on, being renewal the 
original note takes the case out the inhibition the Constitution. 
cannot agree with this contention. The same defense which the 
maker the note might have made action the holder the 
note originally given him may made this action the 
note given renewal the original note. Both notes were given for 
the same illegal consideration. The renewal note not payment 
the original note but merely extension the time payment 
such prior note. Hollan American Bank Commerce Trust 
Co., 159 Ark. 141, 252 359, was held that contract itself 
usurious which issued renewal the usurious contract. Again, 
City National Bank Baum, 166 Ark. 18, 265 648, was 
held that contracts made violations law are not rendered valid 
renewal subsequent promises pay them. the law were other- 
wise, the constitutional provision under consideration would have 
practical use. subscriber capital stock corporation might 
execute short term note payment it, and executing renewal 
contract when the original note became due could validate the contract 
which had been declared illegal and void the Constitution itself. 

Finally, insisted that the court erred taxing the cost the 
The chancellor taxed two-thirds the cost the plaintiff and 
one-third the defendant. well settled that the taxation the 
costs within the discretion the chancellor. Mt. Nebo Anthracite 
Coal Co. Martin, Ark. 608, 112 882, and Hayes Bankers’ 
Planters’ Life Association Ft. Smith, 164 Ark. 202, 261 296. 
the case bar, the principal sued was $900, and the amount re- 
ceived the plaintiff was only $78.38. evident that the plaintiff 

The result our views that the decree the chancery court was 
and will therefore affirmed. 
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PURCHASER HELD WITHOUT NOTICE 
INFIRMITY NOTES 


Security Finance Co. Thompson, Court Appeals Kentucky, 287 
Rep. 938 


The plaintiff company was the purchaser before maturity 
certain notes executed the defendant. The defense was that the 
notes were procured fraud. The only evidence relied upon 
show that the plaintiff had notice the infirmity the notes was 
the effect that, answer letter from the defendant the payee 
stating that the defendant was returning the goods payment for 
which the notes had been given and demanding the return the 
notes, the payee, after the sale the notes the plaintiff, wrote 
letter stating that the payee would not receive the goods and that 
the defendant was not entitled have the notes returned; and that 
the only notice the maturity the note which the defendant re- 
ceived was letter from the plaintiff’s attorney stating that the note 
had been returned unpaid local bank which had been sent. 
was held that this was not evidence that the plaintiff had notice 
any infirmity the note. 


Suit the Security Finance Co. against Thompson. Judg- 
ment for defendant, and plaintiff appeals. Reversed. 

John Stout, Bowling Green, for appellant. 

Milliken, Bowling Green, for appellee. 


HOBSON, C.—On May 1925, the Brenard Mfg. Co. delivered 
Thompson radio set and certain appurtenances under written 
and then executed notes aggregating $305, the first 
note due two months for $55, and the others monthly thereafter. 
June 11th the Brenard Mfg. Co. sold the Security Finance Co. bunch 
notes aggregating $2,896.80, for which the Finance Co. paid $2,- 
549.91. This bunch notes included the first four notes, each for $55, 
executed Thompson. The Finance Co. brought this suit against 
Thompson recover the notes. pleaded that they were obtained 
fraud. The company replied that had purchased the notes before 
maturity for value and without any notice any infirmity them. 
This was denied, and the case came for trial before jury. The court 
his instructions told the jury, substance, that they should find for 
the plaintiff, unless when purchased the notes had notice the in- 
firmity them. The court refused give the jury peremptory in- 
struction find for the plaintiff. The jury found for the defendant. 
The plaintiff appeals. 

The fact that the notes were obtained fraud was sufficiently es- 
tablished the evidence. The only material question the case is, 
Was there any evidence notice the purchaser the infirmity 
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the notes? The only facts relied are these: June 22d Thompson 
wrote the Brenard Mfg. Co. demanding the return his notes, and 
telling that had shipped the radio apparatus. June 24th 
that company answered his letter, refusing accept the return the 
property. This was after had sold the notes the Finance Co., and 
there nothing the letter inconsistent with this. The letter was 
answer his letter saying that had shipped the goods them and 
wanted his notes returned. The letter simply said that company would 
not receive the goods, and that under the contract had right 
the return the notes. The defendant also introduced another letter 
from that company written July 6th, but this was written answer 
letter his June 27th, and simply restated the position that 
company its former letter. 

The only other evidence relied the fact that the defendant got 
letter from the Security Finance Co. asking for the payment the 
notes except through their attorney, who wrote letter July 7th de- 
manding payment the note due July this letter the attorney 
said 

given understand that this note was sent your local bank 
for your convenience payment, but was returned 


The usual way collecting such paper send bank, and 
the fact that the defendant got other notice the maturity the 
note except the lawyer’s letter, after the bank failed collect, 
evidence that the Finance Co. had any notice any infirmity the 
note. There showing that was not fact sent the local bank 
and returned unpaid, that the defendant did not have notice this. 

The court has held several times that, where there evidence 
that the holder due course had notice the infirmity the paper, 
peremptory instruction should given. Campbell Fourth National 
Bank, 137 Ky. 555, 126 114; Asbury Taube, 151 Ky. 142, 151 
372; Barnard Napier, 167 Ky. 831, 181 627. 

the last case the court thus stated the rule: 

record does not contain any evidence which conduces show 
that appellant had any actual knowledge any infirmity the notes 
defect the title Bauhard Bros., knowledge such facts, that 
his taking the notes amounted bad faith his part the time 
they were negotiated him, and the court should not have submitted 
such issue any instruction the jury. Mere suspicion that knew 
something the alleged frauds practiced procuring the notes that 
one more the notes had suffered dishonor, not sufficient justify 
the submission such issue the 


The court under this rule should have instructed the jury 
peremptorily find for the plaintiff. 
Appeal granted, and judgment reversed. 
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BANK LIABLE FOR LOSS RESULTING FROM 
DELAY FORWARDING CHECK 
FOR COLLECTION 


First Guaranty State Bank Cisco Meyer Kiser, Court Civil 
Appeals Texas, 287 Rep. 1110 


Twelve notes given for the purchase price automobile were 
payable the plaintiff the defendant bank. After the bank had 
collected four the notes for the plaintiff received from the maker 
check drawn its favor another bank for the balance due 
the purchase price the automobile. Upon receipt the check the 
bank obtained from the plaintiff the unpaid notes. attached them 
the check and forwarded the check for collection. Owing 
delay the part the bank forwarding the check was not 
paid. was held that the bank was liable the plaintiff for the 
amount the check. 


Action Meyer Kiser against the First Guaranty State Bank 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Patterson Grantham, Cisco, for plaintiff error. 

Willis Snyder, Dallas, and Eastland, for de- 
fendant error. 


Statement Case 

HIGGINS, summary the court’s findings follows: 
Meyer Kiser. were financing automobile notes taken the Blease 
Motor Co., Ciseo, Tex. Such notes were payable Meyer Kiser 
the First Guaranty State Bank Cisco. For about two years prior 
1923, the bank had been receiving each month 
for collection many notes owned Meyer Kiser which 
would making remittance Meyer Kiser every 
thirty days, and charging ten cents for each note March, 
1923, the motor company sold Ford roadster Anderson, who 
gave his twelve purchase-money notes therefor favor Meyer 
Kiser, one note being payable every month. Four the notes were 
through the bank the manner stated. August 22, 1923, 
the bank received from Anderson, through the mail, his check for $222, 
bearing the notation, ‘‘For Ford roadster, paid The check was 
drawn favor the First Guaranty State Bank upon bank Breck- 
enridge, Tex. that time the bank held one the Anderson notes for 
collection. Upon receipt the check, the bank applied Meyer 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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Kiser’s local attorneys have all the Anderson unpaid notes for- 
warded for collection. The bank held the check until September 1923, 
when the remaining notes were received. Upon the latter date, the notes 
were attached the check and the check forwarded for collection 
through the Federal Reserve Bank Dallas. Anderson had sufficient 
funds the bank Breckenridge pay the check until August 30, 
1923, upon which date withdrew all his funds except $22, and 
left the state with the car, and since that time cannot found. 
son has property this state. the bank had sent the check out 
for collection its usual manner, without delay, would have been 
presented and paid prior August 30th. The bank was negligent 
holding the check the manner stated, and reason thereof Meyer 
Kiser lost the amount thereof. thus holding the check, the bank did 
its motion, without any advice, suggestion request from 
Anderson any one else. 

Upon the facts stated, Meyer Kiser recovered judgment against 
the bank for $222, with interest from January 1924, and the bank 
prosecutes this writ error. 


Opinion 

Plaintiffs error assert: First, was not made the agent de- 
fendants error simply because the notes Anderson were payable 
its bank; second, the bank was agent Anderson and not defend- 
ants error, because was not possession the notes nor au- 
thorized collect same. 

This untenable, view all the facts found the court. 
plainly appears therefrom the bank had been and was the time acting 
the collecting agent defendants error its automobile paper. 
The authorities relied upon have application the present state 
facts. 

Nor there any merit the further proposition that the negligence 
the bank the premises was not the proximate cause the loss 
the amount the check. asserted the bank could not reasonably 
have anticipated injury resulting from delay presenting the check 
for payment. this view cannot concur. the duty bank 
check for collection use reasonable diligence presenting 
same for payment, and charged with knowledge the fact that 


undue delay presentation may result its dishonor. 
Affirmed. 


